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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION ENTERED
02/12/2009

IN RE: 8
GULF COAST OIL CORPORATION 8§ CASE NO: 08-50213
and 8§
CENTURY RESOURCES, INC. 8
and 8§
NEW CENTURY ENERGY CORP. 8§

8§
NEW CENTURY ENERGY CORP. 8§ CASE NO: 08-5621

8 Jointly Administered Order

Debtor(s) 8§
8§ CHAPTER 11

MEMORANDUM OPINION PROVIDING
FINDINGS, CONCLUSIONS, AND REASONS FOR DENIAL
OF MOTION TO SELL SUBSTANTIALLY ALL OF DEBTORS’ ASS ETS

(DOC # 181)

Debtors (Gulf Coast Oil Corporation, Century Resesr Inc., and New Century Energy
Corp.) are affiliated companies engaged in oil gasl exploration and production in South
Texas. After six relatively contentious monthsaatebtor in possession in chapter 11, after it
became clear that a reorganization of Debtors’rimss was not possible, Debtors filed a motion
to sell substantially all of Debtors’ assets todbé secured lender and, in connection with that
sale, to assign to the purchaser various execatoriracts important to maintaining the value of
those assets. For reasons set forth below, thet Concludes that Debtors have not
demonstrated a substantial business reason f& 368 sale in preference to a sale under a
liquidating chapter 11 plan. Therefore, the motias denied by separate written order
previously issued.

l. FACTS

The facts that the Court considers for purposehisfdecision are undisputéd.

In June 2005, Debtors entered into an agreemehthaiirus Master Fund, Ltd.
(“Laurus”). The details of the transaction aresggeaably complex (although not terribly
unusual), but it is sufficient to note that Lauh#dd, and holds, a claim secured by all of the
Debtors’ assets. Debtors and Laurus disagree dhewatmount of the secured claim. Debtors
contend that some of the default interest and pepabvisions are not strictly enforceable

! These facts were received by unopposed proffatsediearing on January 27, 2009, from the Court’s
review of the pleadings filed in the case, and ftomCourt’'s determinations at hearings prior ®ianuary 27
hearing. The findings of fact are made solelytf@r purpose of deciding the motion to sell, andabee the
findings do not result from a contested, adversariesentation these findings may have limited@preclusive
effect on other contested matters.
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according to their terms while Laurus contends thay are. Debtors and Laurus stipulate that

the Laurus claim is not less than $66 million, wHihurus contends that the claim exceeds $90
million. Debtors and Laurus have agreed that Leawauld be allowed to credit bid $75 million

if the Court authorized the 8 363 sale.

On July 28, 2008, Debtors filed voluntary petiti@mmnmencing these cases under
chapter 11 of the Bankruptcy Code. In a declanagigbmitted in support of first day orders,
Debtors’ chief executive officer represented:

The Debtors are an (sic) independent oil and gpeation and
production company. The Debtors' major areas efaipns are
located onshore United States, primaniiyMcMullen, Matagorda,
Wharton, Goliad and Jim Hogg Counties in Texasréhir8/8"daily
production on company-operated properties is apprately 900
barrels of oil per day and 1.8 MMCFG per day. &lthe Debtors' oil
and gas properties are operated by Century Resywreeholly owned
subsidiary of New Century. Century Resources isralbd oil and gas
operator (operator #141835) with the Railroad Cossinn of Texa$.

After consideration of the degree to which theliatie Debtors’ businesses are related,
the value of Debtors’ assets, the complex natual@nd gas exploration and production, the
complex nature of the legal relationships involvinmeral leases and joint operating
agreements, and the complexity of Debtor’s busirteesCourt determined that the cases should
be jointly administered under the Court’s “comptese” procedures. The Court issued an order
establishing procedures for collection of procegfusale of oil and gas produced by Debtors, for
payment of interest owners and taxing authoriges:

Debtors’ bankruptcy schedules list real propertyed at $30 million (mineral leases and
oil and gas wells). While all valuation is compkexd uncertain, valuation of oil and gas
interests is especially difficult even when the Mlanarkets are less volatile than they have been
in the past yedt. Amended schedules list approximately $120,00€laims held by prepetition,

2 Docket # 10

% Oil and gas exploration and production is a paliidy complex business. The Texas bankruptcy bar
recently proposed standardized procedures to ingpuaiformity, efficiency, and predictability in aind gas
bankruptcy cases. Those procedures were publtshéte Bankruptcy Court for the Southern DistritTexas for
comment from the public and from the bar at lariee judges of this district are considering thexotents that
were received. The bar made additional recommenrdator revision or supplementation of the Courtt®mplex
case” procedures and for common motions such &@3Bsales, financing ordergtc. Those recommendations
were likewise published for comment and the comsant being considered by the Court. In the mesntihe
Court has adopted interim procedures. Informadioout the interim procedures and about the Coprégress
with respect to the bar’'s recommendations can bedmn the Court’'s website. The bankruptcy bartppsal with
respect to § 363(b) sales would not define wheh sugale would be appropriate or when the Courtddvapprove
such a sale. Rather, the proposal tries to estabhiform, effective, and efficient proceduresddg 363(b) sale if
such a sale is appropriate. This opinion attertgpésidress the circumstances under which suchessa
appropriate, rather than focusing on the procedrethe sale.

* The bankruptcy schedules were filed August 1382@@esumably reflecting values as of the datéef t
bankruptcy filing in July. Oil prices at the enflJaily 2008, were approximately $130 per barrel.th® end of
January 2009, oil prices were about $41 per bafihergy Information Administration Official Enerétatistics
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unsecured, non-priority creditors. At the heaimgJanuary 28, Debtors’ counsel represented
that there were $200 to $300 thousand of unsecpreepetition, non-priority claims that would
not be paid if the Court authorized a sale of assetaurus.

Since April, 2008, Debtors have marketed their @ssBebtors have received no firm
offers, and the only expressions of interest theltbrs have received are in the range of $10 to
$19 million.

Approximately 2 months after the case was fileteratontested motions and entry of
interim orders, Debtors and Laurus entered intoa@ aigreement for use of cash collateral that
was noticed to all creditors and parties in intetfeShe agreement (i) stipulates to the validity,
priority, perfection, extent, and “non-avoidabifityf Laurus’ liens, (ii) allowed for routine use
of cash to operate the business, (iii) conditignallowed certain development expenditures, (iv)
provided replacement liens, and (v) included ofitevisions usually found in an agreed cash
collateral order. However, the agreement alsoireduebtor to file a chapter 11 plan “on or
before” November 24, 2008. The agreement resdraacdus’ right to object to Debtors’ plan
and provided that Laurus was entitled to reliefrfrthe automatic stay (without further Court
order) if the plan was not filed by November 24a@s not confirmed by January 18, 2009.
There being no objection to the order, and considehe representations at the hearing, the
Court approved the agreement and it became a caiet.

The cash collateral order included a provisionpayment of a percentage of routine,
recurrent expenses of the Debtor’s professionalggest to a holdback. The order did not
provide for payment of all administrative claimatimight arise during the case.

Debtors filed a chapter 11 plan and disclosureestaht on November 7, 2008. But by
mid-December, with prices for oil and gas plungomgthe world markets, Debtors concluded
that Laurus’ secured claim substantially exceetled/alue of Debtors’ assets. In addition,
Debtors concluded that their revenues and cashifidine foreseeable future would be
inadequate to support a plan of reorganizatiorurk®was unwilling to support a plan of
reorganization. The Debtors negotiated with Lawarscerning how to proceed.

Debtors then abandoned their chapter 11 plan anBbeasember 19, 2008, Debtors filed a
motion to sell all of their assetsThe motion recites the preceding facts and amkatfthority to
sell all of the property of the estate, includitigcash, oil and gas properties, fixtures,
equipment, inventory, and office equipment, fred elear of all liens, claims, and
encumbrances.

from the US Government Weekly All Countries Spdt@iFOB Weighted by Estimated Export Volume.) Gas
prices at the end of July 2008 were approximat8lp& MMCF and are currently approximately $4.26M& CF
(Energy Information Administration Official Ener@tatistics from the US Government NYMEX Natural Gas
Futures Near-Month Contract Settlement Price anmuiyHElub Natural Gas Spot Price). These figuresraended
solely to put in perspective the agreement by celusisthe hearing that oil and gas prices had dedlprecipitously
since the bankruptcy case was filed.

® Docket # 95

® Docket # 181
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The motion proposes an auction to be held in timrdogotcy courtroom on January 27,
2009, and the motion sets out complex procedureth&oauction, but given Debtor’s experience
in trying to sell the property for over 8 monthsette seems to be little potential for a meaningful
auction. The parties recognize that there is ntern@d prospect that there will be any bidders
except Laurus, and the Court is confident thapdugies anticipate that Laurus will be the
purchasef. In addition, even if a potential purchaser wexated, it is not at all clear that the
proposed auction procedure would allow adequate tonthe purchaser to do due diligence
necessary to purchase oil and gas interests. popeal form of sale order (18 pages long) was
filed on January 9, 2009A form of asset purchase agreement (40 pages thagyvould bind
any potential purchaser was filed January 16, ttlgays prior to the proposed auctloince
Debtors have received no meaningful expressiontefest to purchase the assets, and since
there is virtually no time available for due diligee and compliance with the terms of the
proposed asset purchase agreement, notwithstatidiragiction procedure proposed, the Court
concludes that Laurus is the only potential purehas

The motion asks for the property to be sold fres @ear of all liens, claims and
encumbrances, but implies that creditors with fights will be protected because their liens,
claims, and encumbrances will be transferred teéie proceed®. But that protection is
illusory. There will be no proceeds to which thenk, claims, and encumbrances can attach. If
Laurus credit bids there are no proceeds to whestslcan attach. In the unlikely case that
someone outbids Laurus, the proceeds of the sdlbeyaid to Laurus and therefore there are
similarly no proceeds to which the liens can attdch

Laurus proposes to assume certain executory cositratowever, the executory
contracts were not identified until January 9, 2088y 18 days prior to the proposed auctidn.
Laurus has contacted Debtors’ employees and vendioitse Court approves the sale, Laurus
will continue to employ some of the employees aiitloontinue to do business with some
vendors. Laurus represents that it has not entetedny binding commitments on either.
Laurus did not disclose any further details abtauintentions with respect to either.

" Docket # 181, paragraph 25: “Since April 2008a&tpoint Capital, Inc., the Debtors (sic) financial
advisors (sic), has contacted over 40 parties ieffont to market the Debtors and/or their asdetsing the course
of the case, several institutions entered into identiality agreements with the Debtors in ordepésform detailed
due diligence. Management presentations were alsbwith several parties and access to the Debéserve
engineers was provided. While interested partiesne involved in the process, the volatility in codity prices
coupled with the general deterioration of marketditions in the second half of 2008 created a dyoavhereby
the marketing process has to date yielded no fopmdosals.”

8 Docket # 196, Exhibit B (“Proposed Order re AppngySale of Assets”)

° Docket # 198, Exhibit A (“Asset Purchase Agreerfjent

19But seekuney, “Misinterpreting Bankruptcy Code Sectior88% and undermining the Chapter 11
Process”, 76 Am. Bankr. L.J. 235 (2002) which asjiat 8 363 sales can only be made free of irtzrest free of
claims.

" paragraph 30 of the motion states: “If Laurusadisthe winning bidder then upon the closing of shée
of the Property, Laurus will receive all of the pebceeds of the sale of the Property in full $atison of its
secured claims. If, however, Laurus is the winrididper at the Auction via its credit bid, then Lasishall be
deemed paid in full and Laurus’s allowed claimsiagfathe Debtors shall be satisfied and all of lusig claims
against the Debtors shall be forever barred arehseld.

2Docket # 196
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Debtors’ financial advisors (Broadpoint Capital .nabjected to the sale. The objection
alleges that the proposed transaction does noalpagministrative expenses of the bankruptcy
estate and that releases granted under the propakedrder could impair Broadpoint’s
assertion of claims against Laurus. Laurus agnébsthe former, but disputes the latter. It is
unnecessary for purposes of this decision to determhether Broadpoint or Laurus is correct
about whether Broadpoint has claims against Laangsabout whether those claims would be
within the ambit of the releases included in thepased form of § 363(b) sale order. The Court
has reviewed the documentation and finds that Broiad makes at least a colorable cldfn.

The automatic stay that prohibits Laurus from assgits lien rights has terminated by
virtue of the agreed cash collateral order. Thsetaurus may foreclose on the assets.

Debtors’ counsel represented that if the Court@igbs the sale, Debtors will retain no
assets. Although Debtors’ counsel stated that @slitave not decided what to do following the
sale, the only two possibilities seem to be disatiséthe bankruptcy case or converting the case
to chapter 7 as a no-asset case.

Il. CONCLUSIONS OF LAW

A. The Bankruptcy Code

There are two sections of the Bankruptcy Code agble in chapter 11 that explicitly
authorize the sale of property. Section 363(bh@uites a trustee to sell property of the estate
outside the ordinary course of business. Sectl@3 provides that a chapter 11 plan may
include provisions (i) for transfer of all or angipy of the property of the estdteand (ii) for
sale of all or any part of the property of the &sta A § 363(b) sale is generally viewed as
quicker®® Only a motion and a hearing are required, and cmsts apply a “business judgment
test” to determine whether to approve the $aIBy contrast, confirmation of a chapter 11 plan
usually involves (i) preparation, court approvaldalistribution of a disclosure statemé&hfii)
voting by creditors to accept or to reject the gfaand (iii) determination by the Court of
whether the plan meets statutory confirmation s

13 paragraph 15 of the proposed order authorizingaleprovides that any party asserting a clainmaga
Debtors (or against Debtors’ property) is enjoifrean seeking to recover that claim against Launuany of its
related parties. Broadpoint asserts that it helaimn against Debtors for services rendered asddgtinancial
advisors, and it is clear that the claim will netfiaid if the Court authorizes the sale. Broadpalso asserts that it
has a cause of action against Laurus if its clajairest Debtors is not paid. The Court has somédibiat
Broadpoint has claims against Debtors, but the Cagnees that paragraph 15 of the proposed sademgnt
potentially precludes the assertion of that claim.

1 Bankruptcy Code § 1123(a)(5)(A).

15 Bankruptcy Code § 1123(a)(5)(D).

18 Collier on Bankruptcyll 363.02[3].

71d. 1 363.02[1][f].

18 Bankruptcy Code § 1125.

19 Bankruptcy Code § 1126, 1129(a)(7).

20 Bankruptcy Code § 1129.
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The Bankruptcy Code does not provide any expligitlgnce to determine when 8§ 363(b)
is the appropriate procedure and when § 1123 iapipeopriate procedure.

B. Jurisprudence in the Court of Appeals for the F@trcuit
1. In re Braniff Airways, Inc700 F.2d 935 (8 Cir. 1983)—Braniff’

The appellants iBraniff asked the court to hold that a debtor in possessichapter 11
could not sell or dispose “ ... of all of the ass#ta debtor, and that such a transaction must be
effected pursuant to the voting, disclosure, antfinmation requirements of the Cod€."The
Court declined to reach that determination. THehKZircuit reversed the district court’s
approval of the transaction because the court fobadthe transaction established the terms of a
chapter 11 plasub rosabecause the transaction required secured creddaote a portion of
their deficiency claim in favor of a plan supportedthe unsecured creditors’ committee, and
because the transaction required all parties &asel claims against the debtor.

The essence of the holding is that a “sale” is lgexdransfer of assets for value,
possibly including provisions for adequate prowtf’ When the court order approving the sale
expands to affect creditors and other partiester@st in a significant way, when it effectively
“short circuits the requirements of Chapter 11 ..ebtablishing the terms of the plsub rosa
...”, or when it includes unauthorized releases ttaesactions cannot be authorized under
§ 363(b)*

The Fifth Circuit expressed its concern for “ ...[€]Gode's carefully crafted scheme for
creditor enfranchisement where plans of reorgaisizatre concerned® The court held that
when a transaction materially interfered with ttwarefully crafted scheme”, the transaction
could not be authorized by a bankruptcy court ugd@83(b). But the Fifth Circuit also
expressly declined to hold that the sale of alpprty of the estate waeer seimproper. The
court did not articulate the boundaries for a §(Bp3ale. The Fifth Circuit simply listed the
“three examples” in the transaction at issue timgtarmissibly offended the standard.

2. Richmond Leasing Co. v. Capital Bank N.762 F.2d 1303 {&Cir.
1985)—Richmond Leasirig

The bank irRichmond Leasingrgued that assumption of a lease under § 363itudnst
asub rosaplan because it allowed the lessor to look totassther than the revenues from the
leased property for payment of its claims, to dsséarge administrative claim in case of default
on the lease, and to get relief from the stay ntage circumstances. The Fifth Circuit rejected
the bank’s argument. The decision concludes tmassumption of the lease gave the lessor
only minimally greater rights than the lessor hader the original lease. The court
distinguishe®raniff by referring to and distinguishing the three atpetthe transaction that

2 Braniff, at 939.

22 see Braniffootnote 2.

Z« [T]he PSA transaction also provided for thkease of claims by all parties against Braniffsiesured
creditors and its officers and directors. On itefahis requirement is not a “use, sale or leasd’is not authorized
by § 363(b).” Braniff at 940.

#1d.
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the court explicitly found excessive Braniff. Specifically, the court held that the transatiio
Richmond Leasindid not “ ... alter creditors' rights, dispose ofetssand release claims to the
extent proposed irBraniff].”*

The court, in dicta, stated that “ ... the dispositad a ‘crown jewel’ asset might, in
combination with other factors, severely restriéitarre reorganization plan so as to amount to a
sub rosaplan of reorganization even though all or substéiptall of the debtor's assets were not
involved in the transaction, [but] that is not ttase here.”

3. In re Continental Air Lines, In&Z80 F.2d 1223 {5Cir. 1986)—
“Continental Airlines”

In Continental Airlinesthe Fifth Circuit provided a more extended disomis of the
context in which § 363(b) operates. The courtgated that it is implicit in 8 363(b) that the
sale must be justified by the debtor in possessidrustee, and that the debtor in possession or
trustee has a fiduciary duty to parties in interddte court then described in detail the factors
that drive a decision on a 363(b) motion.

In Braniff we recognized that a debtor in Chapter 11 cans®B8U363(b)
to sidestep the protection creditors have whearites time to confirm a
plan of reorganization...[l]f a debtor were allowedr€éorganize the estate
in some fundamental fashion pursuant to § 363¢eyitor's rights under,
for example, 11 U.S.C. 88 1125, 1126, 1129(a)(7d, H.29(b)(2) might
become meaningless. Undertaking reorganizaticremeal pursuant to
8 363(b)_should not deny creditors the protecti@ytwould receive if the
proposals were first raised in the reorganizatiam.(See In re Allison39
B.R. 300, 303 (Bankr.D.N.M.1984). At the same tinve,fully appreciate
that post-petition, pre-confirmation transactionssale the ordinary
course of business may be required and that earinbeon a 8 363(b)
transaction cannot become a mini-hearing on plafircoation. Balancing
these considerationg/e hold that when an objector to a proposed
transaction under § 363(b) claims that it is belegied certain protection
because approval is sought pursuant to § 363(t®adsf as part of a
reorganization plan, the objector must specify #yaehat protection is
being denied. If the court concludes that thereilastuality been such a
denial, it may then consider fashioning appropnat#ective measures
modeled on those which would attend a reorganizaiian.[Continental
Airlines at 1227, emphasis supplied.]

% Richmond Leasingt 1313.
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4, In re Cajun Elec. Power Co-op., Ind.19 F.3d 349 (BCir. 1997)—
“Cajun Electric”

In Cajun Electri¢ the court reviewed a decision by a district coliat would approve a
compromise of controversy that transferred $100ioniin assets and released certain claims
among the parties.

In affirming the district court’s approval of thermpromise, the Fifth Circuit referred to
the three provisions that it had found to be disityiag in Braniff and then distinguished the
transaction irCajun Electric Critical to the conclusion that ti@ajun Electrictransaction was
different were: (i) the transaction did not dispas all claims against Cajun, (ii) the transaction
did not restrict creditors’ rights to vote as tls®e fit, and (iii) the transaction did not
“ ... dispose of virtually all of Cajun’s assets,\le®y ‘little prospect or occasion for further
reorganization.” Supporting the Court’s decisiossvits conclusion that the transaction removed
from the estate the principal impediment to reorzaion and would in fact improve the
potential for reorganization, “without denigratitiee rights of the unsecured trade creditéfs.”

The Cajun Electricdecision at least implicitly approves tReehmond Leasindicta by
finding, apparently as a significant part of itxiden, that the property transferred was not the
estate’s “crown jewel,” but was the estate’s “wlatephant.”

5. In re Babcock and Wilcox Compamg0 F.3d 955 (8 Cir. 2001)— ‘Babcock
and Wilcox”

In Babcock and Wilcothe Fifth Circuit reviewed a debtor-in-possessioarficing
arrangement that, the objecting creditor argugdfiected a substantive consolidation of the
debtors and (ii) violated the absolute priorityeibpplicable to confirmation of a chapter 11
plan. The court held that the first allegation \sasply wrong; the order did not substantively
consolidate the debtors. With respect to the albsriority rule, the creditor alleged that
Braniff stood for the proposition that a bankruptcy caotld not do in an interim order what
the court could not do in a plan confirmation ordbr its opinion, the Fifth Circuit again
explainedBraniff:

Braniff stands merely for the proposition that the pravisiof § 363
permitting a trustee to use, sell, or lease thetask not allow a debtor to
gut the bankruptcy estate before reorganizatido change the
fundamental nature of the estate's assets in suely @ahat limits a future
reorganization plaf’

% q.
2"Babcock Wilcoxt 960.
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C. The Treatises
1. Collier on Bankruptcy, 15Ed. Rev.

A sale of the major part of the estate may, howdvave the practical
effect of deciding issues that would ordinarilysarand be addressed in
connection with the confirmation of a plan of reamgation. Because
there is some danger that a section 363 sale mapive parties of
substantial rights inherent in the plan confirmagwocess, sales of
substantial portions of a debtor's assets undéinee263 must be
scrutinized closely by the court.

There has been disagreement historically on theiewhether and
under what circumstances a chapter 11 debtor miegudestantial assets
under section 363. Itis now generally acceptatl slbction 363 allows
such sales in chapter 11, as long as the sale peopdemonstrates a
good, sound business justification for conductimg sale before
confirmation (other than appeasement of the louckestitor), that there
has been adequate and reasonable notice of thehsdléhe sale has been
proposed in good faith, and that the purchase witar and reasonable.
These factors are considered to assure that theegts of all parties in
interest are protected and that the sale is narfallegitimate purpose.
Attempts to determine plan issues in connectioh wie sale will be
improper and should result in a denial of the febguested®

2. Norton Bankruptcy Law and Practice 3d

When the trustee seeks to sell all or substardedta of the bankruptcy
estate under Code § 363, courts may impose a leeigthievel of scrutiny
on the transaction. Such sales are sometimes t¢earad as Sub roséd
plans in that, through the sale and liquidatiothefdebtor's assets they
will substantially fix creditor recoveries withotlte procedural protections
of a disclosure statement or a plan of reorgaminailhe seminal case
refusing to approve a sale of substantial asseteruthe theory that such a
sale constituted sub rosgplan isin re Lionel Corp.In Lionel Corp, the
Second Circuit Court of Appeals refused to appr@eale of the debtor's
major asset consisting of an 82% interest in aifawe corporation when
the debtor could show no valid business reasothtosale, nor was a
wasting asset involved which would justify the sdlbe appeasement of
the creditors' committee which had insisted onstle was an
unsatisfactory basis for such a sale not in thenargt course of business.
Notwithstanding the heightened scrutiny of substéhasset sales, courts
will generally approve such sales without the pdocal protections of a
plan and disclosure statement when the debtor stablesh a sound
business justification for the sale. A court istigalarly likely to

28 Collier on Bankruptcy, 15Ed. Rev. 863.02[3].
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authorize a sale of all or substantially all of tebtor's assets under Code
§ 363 and without a plan or disclosure statememnithe debtor can
show that not selling the assets would amountwasting of those assets.
Similarly when a debtor can establish an emerg#matynecessitates the
sale, the court will ordinarily approve a sale bioa substantially all the
debtor's assets under Code § 363, particularly whedebtor can
establish that the assets were fairly marketedigsan interest were
provided adequate notice of the proposed salethansgale is in the
debtor's best interests.

[l DISCUSSION
A. Developments in Practice Since 1997

The last material statement by the Fifth Circuli@dsed to the intersection of § 363(b)
sales andub rosaplans in chapter 11 was over 10 years ago. ndé@ade, chapter 11 practice
has made quantum leaps.

Unprecedented liquidity in the capital markets gistvnent strategies that include
significant claims trading in large cases, allejedn to own” strategies, active participation in
bankruptcy cases by hedge funds and other nondeadkng entities, and venue selection based
on a court’s perceived propensity to approve § BpS4les without requiring satisfaction of
chapter 11 confirmation requirements have altenedandscape of chapter 11 in large cases.
While these factors have initially appeared in\tBey large cases, the practice in smaller cases
has followed the lead of the larger cases. A<ated in the following paragraphs, the result has
been a huge increase in motions to sell substardréd (or all) of the estate under § 363(b) prior
to plan confirmation.

The memoranda filed with the court in support ad anopposition to 363(b) motions,
the academic literature, professional journals, serdinar presentations have extensively
dissected every factor, have debated whether tifaitegy shift has fundamentally changed (and
according to some “killed”) chapter 11, and havguad about whether that is a good thing or a
bad thing. Bar associations are eager to leandg@ejs “position” on 363(b) sales as a guide to
choice of venué®

292 Norton Bankr. L. & Prac. 3d § 44:3.

%0 Choice of venue based on perceptions of judidgiadlispositions has been the subject of discussion i
any number of fora, including the popular presieWall Street JournalBankrutpcy Blog” had the following
comment (although the blogger was discussing atitiendor motions, not 363(b) sales): “New Yor#iges are...
willing to go along with critical-vendor programshile courts elsewhere, specifically in Chicagdeta different
and dimmer view of them. And that is why so maing {Chicago bankruptcy attorneys travel wearil{pelaware
and New York to get big case work. It is also whsuccessful attack on the legality of critical-denprograms
could mean big change in the bankruptcy busine®&ll Street Journal‘Bankruptcy Beat”, February 3, 2009,
http://blogs.wsj.com/bankruptcy/2009/02/03/crediteron%E2%80%99t-let-motor-coach-roll-over-ther@hoice
of venue could likewise be affected by perceivedigial views about § 363(b) sales.
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“Proceduralists” (also called “efficientists*)see 363(b) sales (or perhaps preferably
sales outside chapter 11) as desirable becaus&itweyhem as maximizing creditor recovery
“Traditionalists” (also called “rehabilitationist§’see dangers in these developments which they
view as driven in large part by “creditors-in-passien”. Traditionalists believe that these
developments fail to implement fundamental objexgiof bankruptcy policy and are a
significant cause of recidivism in chapter 11. Bath see the 363(b) sale strategy as having a
huge impact on bankruptcy practice.

Corporate reorganizations have all but disappea@idnt corporations
make headlines when they file for Chapter 11, beytare no longer
using it to rescue a firm from imminent failure.aly use Chapter 11
merely to sell their assets and divide up the prds#

The concept of debtor reorganization and rehabdias in peril. The
marvel of modern reorganizations of financiallytdissed businesses that
was ignited by the railroad equity receivershipshef nineteenth century
and codified by twentieth-century legislation idifeg. As the twenty-first
century progresses, the use of Chapter 11 of th&Bptcy Code as a
primary reorganization and rehabilitation tool bursinesses is under
relentless attack--an attack led by those who wargvert back to strict
enforcement of contracts and the primacy of credights. Fundamental
changes in the economy, accompanied by a shiffidgr@ore conservative
intellectual approach, are now leading to cries @tzapter 11 is obsolete
and irrelevant in a modern economfy.

Some perceive 363(b) sales as critical to produsiagimum value with least expense.

Asset sales under 8363 of the Bankruptcy Code haweme the preferred
method of monetizing the assets of a debtor comparhe 8363 process
ordinarily involves a chapter 11 debtor/seller anatospective buyer
presenting a fully negotiated asset purchase agmee{fAPA) to the
bankruptcy court for approval. This purchase agexdrthen becomes the
template against which other potential buyers bidn auction, pursuant
to a set of court-approved procedures. Once a winbidder is selected,
the transaction closes with the sale being freeckswat of prior liens and
most claims, including claims by creditors that &@aet been paid at the
time of the sale.

31 For a discussion that divides scholars of banksufiteory into “proceduralists” and “traditionaistsee
Baird, “Bankruptcy’s Uncontested Axioms” 108 YLIH{1998). See als®Brege, “An Efficiency Model of Section
363(b) Sales”, 92 Va.L.Rev. 1639 (2006). The tefrababilitationists” and “efficientists” are disssed in
Sprayregen and Higgins, “Chapter 11: Not Perfaat Better than the Alternative”, ABI Journal, V¥XIV, No. 8,
p. 1, October 2005).

2.

¥ Baird and Rasmussen, “The End of Bankruptcy”, B51SL. Rev. 751 (2002).

34 Miller and Waisman, “Is Chapter 11 Bankrupt”, 47CH.. Rev. 129.
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The process often has the advantages of speedhamadbitity to maximize
asset value through sale of the debtor companygagg concern. It is

not unusual for a 8363 sale to be completed withimto three months
after a bankruptcy filing. The assets are cleamsddat they are sold, with
certain limited exceptions, free and clear of liezlaims and liabilities.
Also, a 8363 sale can often yield the highest pioc¢he assets because of
the buyer's ability to select liabilities it wilsaume and to purchase a
going-concern business.

From the seller's standpoint, the 8363 procesdvargageous because it
can limit exposure of directors and officers of safler for breaches of
representations and warranties. In addition, arselcereditor can "credit
bid" or take an ownership interest in the compayhidding a reduction
in the debt the company owes, although, from atastandpoint, there
typically needs to be a cash outlay by the secareditor to purchase the
company in order to address the unsecured crembtwstituency and cure
certain claims?

But others see perceive significant potential fuuse in § 363 sales:

Testifying before the Subcommittee on Commercial Administrative
Law in 2004, Lynn M. LoPucki stated that Bankrup@gde § 363 sales
are “fraught with potential for abuse.” Others dakescribed 8§ 363
preplan business sales as “hijacking chapter 118ide-stepping creditor
protections.”... The strategic use of [8 363] allavs debtor to not only
“cherry pick” advantageous protections from chafitebut also to
achieve a quick approval for the sale of all orstabtially all of its assets
without complying with chapter 11 requirementstan confirmation.
The stark contrast between chapter 11's numerausticate
requirements for plan confirmation and the nomreguirements for

8 363 sales naturally causes tension. The preplsiméss sale is attractive
to debtors because of its ease, speed, and findlhg lack of
transparency, the pace of the process, and thasistent treatment by the
courts, however, leave the bankruptcy courts amtilegan interest
vulnerable to unfair dealing, abuse, and sweetluzsis>°

More recent decisions and academic literature kalled into question some of the
fundamental assumptions about just how final and ticee and clear” asset sales under
8 363(b) are. At least one academic contendsstilas under 8 363(b) cannot be made “free and
clear” of claims®’ A recent decision out of thd @ircuit BAP holds that the sales can be made
free and clear of consensual liens, but holdsalaedit bid by a secured creditor does not
convey title free and clear of junior consensuaigi, even though that might be possible in

% Steinberg, “The Seven Deadly Sins in §363 SakB1,Journal, 2005.

% Rose, Elizabeth B., “Chocolate, Flowers and Saci83(b): The Opportunity For Sweetheart Deals
Without Chapter 11 Protections”, 23 Emory BankrvD& 249 (2006).

37 Kuney,supra.
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confirmation of a chapter 11 pldh.That decision also casts some doubt on the tjnafi
provisions of § 363(b) sale orders that extend hdyuere transfer of title.

Notwithstanding questions about important aspeic§s363(b) sales, the expansion of
8 363 continues. The most recent expansion of3g3&ales is to include assets that were not
technically property of the estate.

In the early morning hours of Sept. 20, 2008, ateo(sale order) was
entered in the most important hearing ever conduct@ bankruptcy
case. Lehman Brothers Holdings Inc. (debtors)fted its chapter 11
petition five days earlier, and its sale motionyathiree days before entry
of the sale order.

The sale order approved the sale of the debtoo&drage operation,
primarily housed in the regulated entity LehmantBeos Inc. (bro-
kerage), to Barclay’s Capital Inc. The amount cfeds involved in the
sale is somewhat unclear, but the sale order imebhot less than $50
billion as noted by the debtors’ counsel.

The debtors’ case began on Monday, Sept. 15. il$tedfty motions in
the case were heard on Tuesday. On the third dtheafase, the debtors
filed their motion to: (1) schedule a sale hearif2);establish sale
procedures; (c) approve a break-up fee; and (dpapphe sale of assets
and the assumption and assignment of contractskgbage sale
motion”). On the same day that the breakup feebashgrocedures were
approved, the sale hearing began.

Before the hearing, more than 50 objections tdotlokerage sale motion
were filed by a wide variety of parties. On the mnog of the sale hearing,
the brokerages’ Securities Investor Protection C(PIC) proceeding
was commenced and removed to the bankruptcy cédigr an almost
nine-hour hearing, the sale of the assets of tbkdbage and other entities
was approved. Two appeals have been filed onaleeosder and at the
time of this article they appear to be proceediitgaut the posting of a
bond or the granting of a stay...

[T]he bankruptcy court authorized the sale und&383 the “purchased
assets.” Purchased assets were defined in thiepassbase agreement to
include not only brokerage assets owned by theodelind brokerage,
which were before the bankruptcy court as a resuhe SIPC
proceeding, but also all assets owned by these aoies direct and
indirect subsidiaries that were used in conneatitth the brokerage
business.

%n re PW, LLC(Clear Channel Outdoor Inc391 B.R. 25 (9th Cir.BAP (Cal.),2008)
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In short, it appears that the bankruptcy court apgad the sale of assets
that were not part of any of the existing bankrymstate. Indeed, the
court not only sold these assets, but it “cleanskd’assets of future
claims®

In footnote 4 the article at least partially justsf what some might view as hyperbole in
its opening paragraph. The decision to give fddedicial imprimatur and authority to this
extraordinarily sale was based at least in patestimony to the effect that: “Any failure to
consummate [the Barclay’s sale] may potentiallyseaa major shock to the financial system.” It
also quotes the bankruptcy judge’s finding that ih.unrebutted testimony [Mr. Ridings]
indicated through proffer that the markets, in effevould tank [if the sale was not approved].”

B. Conclusion

It would be very helpful if the Fifth Circuit wete take another look at the boundaries of
8 363(b) sales to provide more guidance to the togm&y courts in the circuit. Under the
existing jurisprudence

» The debtor in possession or trustee in a chapteadd must consider its fiduciary
duties to all creditors and interest holders besareking approval of a transaction
under § 363(b).

* The movant must establish a business justificdboithe transaction and the
bankruptcy court must conclude, from the evidetita, the movant satisfied its
fiduciary obligations and established a valid basmjustification.

» A sale, use, or lease of property under 8§ 363(hpiper seprohibited even
though it purports to sell all, or virtually allf the property of the estate, but such
sales (or proposed sales of the crown jewel as¢ite estate) are subject to
special scrutiny.

» Parties that oppose 8§ 363(b) transactions on this b@at they constitutesab
rosachapter 11 plan must articulate the specific ghait they contend are
denied by the transaction.

» Although the bankruptcy court need not turn eveB68(b) hearing into a mini-
confirmation hearing, the bankruptcy court mustanghorize a 8 363(b)
transaction if the transaction would effectivelyade the “carefully crafted
scheme” of the chapter 11 plan confirmation procgssh as by denying 88 1125,
1126, 1129(a)(7), and 1129(b)(2) rights.

» If the bankruptcy court concludes that such rigitesdenied, then the bankruptcy
court can only approve the transaction if it fagisian appropriate protective
measure modeled on those which would attend aaaaragtion plan.

» Transactions that explicitly release all (or vittyall) claims against the estate,
predetermine the structure of a plan of reorgamnaand explicitly obligate
parties to vote for or against a plan are not aitbhd under § 363(b).

39 Lubben, “The Sale of the Century and Its ImpacAseet Securitization: Lehman Brothers”, 27 Am.
Bankr. Inst. Journal Vol. 10, page 1 (2009.)
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V. APPLICATION OF THE JURISPRUDENCE TO THESE FACTS

A. Factors that a court can consider in determiningthér to approve a § 363(b) sale prior
to confirmation of a chapter 11 plan.

To decide a motion to sell substantial parts ofithiekruptcy estate under § 363(b), the
bankruptcy judge must weigh all of the facts andwnstances of the case and must determine
whether safeguards are necessary to protect tiggtt€ould be exercised in the context of plan
confirmation. If safeguards are necessary, thé&rogtcy judge must determine whether
adequate safeguards can be fashioned.

1. Is there evidence of a need for speed?

Disposition of perishable assets is the archetygtfication for a 8 363(b) sale. Similar
to the need to sell “perishable assets” is the Meed quick sale to avoid adverse, but looming,
market or business conditioffs This Court has found that a § 363 sale of a coason
business was justified when immediate control keyghrchaser was necessary to complete
existing contracts to avoid massive loss of vallieis Court has also authorized 8§ 363(b) sales
related to offshore oil and gas production; thelence substantiated the contention that
immediate sale prior to the hurricane season wesssary to allow the purchasers to take charge
of their new assets immediately to assure theirigimg the storms. The Court has also seen
situations in which immediate sale was necessaaydid substantial expenses to preserve the
property. There are, no doubt, other fact pattdrasjustify immediate sale. The Court must be
concerned about a slippery slope. Not every sadamiemergency, and, as discussed more fully
below, the reliability of uncontested evidence (padicularly the reliability of testimony that is
not adequately cross-examined) is suspect.

2. What is the business justification?

While the courts universally refer to “businesdifiation”, and “business judgment,”
those terms are not well defined for purposes 83(b) sales. One might simply import the
familiar concepts from corporate law and from cawersight of trustees. But a 8 363(b)
motion requires more. A motion to sell all, or stantially all, of the property of the estate, a
motion to sell the crown jewel, and a motion td #&t materially predetermine the structure
and outcome of plan confirmation must (i) have bess justification for the sale and sale
process, and (ii) must have a valid business joatibn for the process occurring separate from
the plan confirmation process and being consummaitiut satisfaction of the plan
confirmation procedures and requirements.

3. Is the case sufficiently mature to assure due gsite

Emergency sales of perishable assets may be @astifithe commencement of a case.
But when assets are sold immediately after the isaffled, the court can have very little
confidence that all parties in interest have adedjyarganized, have received adequate notice,

“0 A “going out of business sale” for a retail esisttinent during the Christmas season might be an
example, or other circumstances might involve sélbe entire retail establishment to a strategige in advance
of the principal marketing season.
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have obtained appropriate information, and have ladée to participate in the proceedings. It
takes time for official committees of creditors aqulity interests to organize and to engage
counsel, for the committees to hire financial drestexperts if necessary, for government
regulatory agencies to mobilize to participateaseas where they have a regulatory or other
public interest, and for other creditors and partreinterest to determine whether (and how) to
participate in the case. Proposals for quick saiederstood only by a few parties who would
benefit from the sale, are inherently suspect.

4. Is the proposed APA sufficiently straightforwardféailitate competitive bids or s
the purchaser the only potential interested party?

An asset purchase agreement (APA) could be stegttiorencourage or to discourage
bidding. Sometimes, for very valid reasons, them@nly one potential purchaser. But most of
the proponents of § 363 sales argue that compettiarkets are the assurancéofa fidesales
for highest value. The APA should clearly be deswyto facilitate competitive bidding.

5. Have the assets been aggressively marketed intiae atarket?

The principal justification for § 363(b) sales It aggressive marketing in an active
market assures that the estate will receive maximenefit. Established public auction markets
provide the best assurance of full value at angrgtime. The absence of any market is
problematic.

6. Are the fiduciaries that control the debtor trulgidterested?

As the Fifth Circuit discussed, a debtor-in-possgsmust exercise fiduciary duty in
determining whether and how to propose a salegdtas If entities that control the debtor will
benefit, or will potentially benefit, from the salee court must carefully consider whether it is
also appropriate to defer to their business judgmen

7. Does the proposed sale include all of a debtosstasand does it include the
“crown jewel”?

While neither igper seprohibited, the likelihood of approval of the §33€ale is inversely
proportional to the percentage of the value ofdéletor’'s assets that are to be sold.

8. What extraordinary protections does the purchaset@v

There are many ways to acquire assets: sale, émad, giftetc. Most of those do not
provide the protections from successor liabilitg ather exposure that a bankruptcy sale under a
chapter 11 plan might provide. The explicit statytauthority to transfer “free of any lien”
involves a plan of reorganizati8h.The Bankruptcy Code seems to treat negotiatioh an

1 Bankruptcy Code § 1123(a)(5)(D$eeKuney, “Misinterpreting Bankruptcy Code 363(f) and
Undermining the Chapter 11 Process”, 76 Am.B.L35.2This memorandum does not try to address whethe
§ 363's reference to “interests” includes “claim&eethe discussion itn re PW, LLC (Clear Channel Outdoor
Inc.) (supra)concerning whether credit bids purchase free &t of junior liens. Those issue is left to amuth
day.
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acceptance (or cram down) of a chapter 11 plahexguid pro quofor extraordinary bankruptcy
benefits. The range of protections that a purahasght seek could be infinite. The more
extensive the protections that a purchaser seeisess likely the Court is to approve the sale
outside of a plan. A€lear Channebuggests, extensive protections are also probiemat
appeal.

9. How burdensome would it be to propose the saleagsp confirmation of a
chapter 11 plan?

To confirm a chapter 11 plan, the plan proponengtrfile a plan and disclosure
statement, must get the court to approve the disodostatement, must distribute the plan and
disclosure statement to impaired creditors, mustiswotes of impaired creditors, and must
prove at a confirmation hearing that the requiremen§ 1129 are satisfied. In huge caseg.(
Enron, Worldcom, Lehman Brothers) disclosure statésare awesome documents indeed.
And in those cases the plan confirmation procegsite burdensome and expensive. Luckily, in
large cases that require complex documents, tieera $0 be sufficient assets to pay the
professionals.

But most cases are much smaller and simpler. EHmkiiBptcy Code explicitly
authorizes a plan proponent to use a single docutaesatisfy the requirements of both the plan
and the disclosure statement in small business @skauthorizes a single hearing both to
approve the disclosure statement and to rule angoafirmation*? A “small business debtor”
is a debtor whose debts are less than $2,190,000 Bankruptcy Code does not prohibit
simplification of procedures for debtors that ao¢ small business debtors. In fact, Bankruptcy
Code § 105(d) requires a bankruptcy court to hatdse management conference at which the
court will issue such orders as are appropriatéiferexpeditious and economical resolution of
the case, including an order fixing the scope amoh&t of the notice regarding the hearing on
approval of the disclosure statement and an onaetiging for combination of the hearing on
the plan and disclosure stateméht.

The Code requires distribution of the plan andldmae statement to all impaired
creditors. A § 363(b) motion must be served ompaities in interest! Arguably, at least in
some cases, the motion must be served on morepértn the plan.

Courts generally require a movant to give 20 dawsice of the filing of a motion
commencing a contested matter, such as a motiselltoFRBP 2002 requires 25 days’ notice of
plans and disclosure statements. FRBP 9006(cpands reduction of the 25 day requirement
set by rule, although 81125(f) statutorily requig&sdays’ notice of a small business plan
confirmation. Section 1125(f) authorizes combipéhs and disclosure statements in small
business cases and 8§ 105(d) authorizes the cocontbine them in other cases. Proponents of
§ 363(b) sales routinely argue that the Court shewxkrcise its equitable and inherent powers, if
necessary, to authorize the sale. But there gpparent reason why it is more appropriate to

“2 Bankruptcy Code § 1125(f).

“3 Bankruptcy Judge Tom Small pioneered salutarygutotes to accomplish this objective.

“ FRBP 9014 requires the motion to be served oe ety against whom relief is sought.” If the ront
materially alters the potential for reorganizatiirshould be served on all parties in interest.
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apply equitable powers aggressively to facilitafe363(b) sale than it is appropriate to apply
equitable powers aggressively to let creditors wot¢hat proposal. Therefore, when the Court
determines that there is a need for speed, thgglfda confirmation of a plan need not be
significantly different from the delays for a § I6Bsale.

It should not be substantially more diffictilto write a plan and disclosure statement to
sell the estate than it is to write a motion td ged estate. Both require careful thought and
significant disclosure. The complex documentatbtypical plans and disclosure statements
seems to be a creature of practice and habittatits. Jurisprudence concerning what should
be included in a disclosure statement in a largees is cited as authority in simpler cases, and
forms from larger cases are copied in small, sirospkes. But that is not required by the statute.
Bankruptcy Code 8§ 1125 requires a disclosure seteto give sufficient information to permit
a typical creditor to vote on the plan. The loogmnplex, boilerplate legalese found in most
disclosure statements in smaller, simpler casdsaiy does not meet the statutory requirement;
a typical creditor probably cannot understandtiis difficult to understand why the disclosure
required to sell the estate (in a way that permiéyeffects creditors’ potential recovery) would
be less than the disclosure necessary to propplssm do sell the estate. If the proposed result is
equivalent, it is difficult to understand why treguisite disclosure should not be equivalent.

Utilizing the authority described in the precedpayagraphs, this Court has seen a plan
and disclosure statement in a simple case provd®tetely adequate information in 6
typewritten pages supplemented by a balance stmeparative income statements, projection
of cash flows for the plan term, and a copy ofAlRA. All in all, the document was less than 15
pages and conveyed more information, better, tharmypical separate plans and disclosure
statements that are hundreds of pages long.

The accepted wisdom is that § 363(b) sales arkeguand less expensive than plan
confirmation, but the accepted wisdom is not nearélgscorrect. The party proposing a 8 363(b)
sale of the material part of an estate should bpgred to prove, not merely recite, that a
8363(b) sale is quicker and less expensive.

10. Who will benefit from the sale?

The Fifth Circuit has emphasized “[t]he Code's tidhe crafted scheme for creditor
enfranchisement where plans of reorganization aneerned.*® This “carefully crafted
scheme” is effected in the statute by providing & balanced set of tools for both the debtor and
the creditor that compelled negotiations and predithe necessary transparency for true
multiparty bargaining*”

If only one party (or a few parties selected by‘ibedest creditor*®) will benefit from
the sale, the movant should be prepared to explaynthe sale should take place in a bankruptcy

“5 Except in the mega, mega case.

“5 Braniff, supra.

*” Comment, “Chocolate, Flowers, and § 363(b): Thed@junity for Sweetheart Deals Without Chapter
11 Protections”, 23 Emory Bankr. Dev. J. 249 (2006)

8 Taking a phrase froi@ollier, 1363.03[3]supra.
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case and why the bankruptcy court should provideotmefits for which Congress imposed
substantial requirements. If the sale will notdal the “carefully crafted [Congressional]
scheme” by utilizing the “balanced set of tools lboth the debtor and the creditor [and]...
multiparty bargaining” then it is hard to justifptéling the few lucky parties to the
extraordinary benefits that Congress providedHosé who do satisfy the statutory plan
confirmation requirements.

Secured lenders’ contractual rights are defineceusthte law. And whether one finds
the “contractarians” Jackstrand Baird"; or the “rehabilitationist” Harvey Miller to be m®
persuasive, bankruptcy is, at its essence, a tokeemedy intended to benefit all creditors, not
just the secured lender.

The 8§ 363(b) movant should be prepared to provigjusballege, why it is appropriate to
provide extraordinary bankruptcy authority and rdieg solely for the benefit of a party whose
contract under state law does not provide thosedss and benefits. And if the proposed
transaction will not even pay all of the expendethe bankruptcy proceeding, it would be
especially difficult to understand why the purchrad®uld get the benefit of extraordinary
bankruptcy powers and remedies for which it didpent.

11. Are Special Adequate Protection Measures Necessayossible?

When any of the protections in the chapter 11'sétdly crafted scheme” are not
satisfied, the bankruptcy court should “then coesfdshioning appropriate protective measures
modeled on those which would attend a reorganiaatian.™

12. Was the hearing a true adversary presentatioriRe imtegrity of the bankruptcy
process protected?

The Wall Street Journal uses a stock sentence &t shories involving chapter 11. It
states, essentially, that in chapter 11 a compaorganizes under the supervision of a federal
bankruptcy judge. But as one of the most expeeéiti@ankruptcy attorneys states, bankruptcy
judges are sometimes handicapped by the lack ojuade presentation of evidence by truly
adverse parties:

[T]he bankruptcy judge is dependent upon the patberesent the
necessary facts... To a large degree, the bankrijyudge is a captive of
the parties, even when a group of creditors exedisproportionate
influence on the process.

%9 Jackson, “The Logic and Limits of Bankruptcy Law5 Mich.L.Rev. 1341 (1987).

* Supra.at footnote 31.

> Continental, supra.

2 Miller and Waisman, “Is Chapter 11 Bankrupt”, 47CH.. Rev. 129. 155. In the quoted passage, Miller
was referring to lack of information with respeetf¢asibility of a plan, not lack of informationg&rding the details
of a 363(b) motion. But the essential point is tndankruptcy judge is a captive of the procesd,cannot know
what is not presented.
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Although attorneys have a duty not to mislead tbarCeven when a motion is
unopposed, it is nevertheless true that a judgeresgptions will be focused and guided by what
the attorneys choose to present, what they chaats® present, and how they choose to “spin”
what they present. Competent judicial decisionsiire presentations that are truly adversarial.
The judge has no vested interest in the outcontieegproceeding except to strive to satisfy
public expectations concerning the competenceunfi¢jal supervision” of the reorganization
process. If adverse interests are not represéetemlise the motion is brought too early in the
case or because the parties most affected haviéicnesut financial stake, if the information
available is inadequate for the significance ofdbeision, or if the result otherwise would bring
the integrity of the federal judiciary into questjdhe judge might find the hearing simply
inadequate to justify the relief requested.

13.  Other factors that apply to the case at hand.

Each case is unique. There may be other factatgighthe balance or that overweigh the
evaluative factors set forth above.

B. Application of these factors to Gulf Coast Oil.

There is no indication of a need for speed. Tiern® evidence that the assets are
perishable or that any value will be lost throughagt to permit plan confirmation.

Although there is no indication that an expedite&hprocess would not achieve the
same result, that is not the test. The movant shustv that there is a need to sell prior to the
plan confirmation hearing. It is not sufficientdoggest in an uncontested hearing that the
secured lender will be the only beneficiary unddrez scenario. The Fifth Circuit requires a
showing of a business justification for the § 3§3&le prior to plan confirmation, not merely a
showing that it doesn’t matter.

In this case, the essence of the proposed traosasta foreclosure supplemented
materially by a release, by assignment of executongracts (but only the contracts chosen by
the secured lender), by a federal court order alimg any successor liability, and by
preservation of the going concern. Congress peavalprocess by which these benefits could be
obtained. That scheme requires bargaining, votind,a determination by the Court that
Bankruptcy Code 8§ 1129 requirements are met. ThatGees no authority to provide the
benefits of the Congressional scheme in this cag®ut compliance with Congressional
requirements.

Several significant confirmation requirements asesatisfied.

* The only administrative expenses that will be @ailthose that the purchaser has
previously agreed to pay or that the purchaserdéscubsequently to pay (such
as post-petition trade creditors.) The Court canmake the finding required by
§ 1129(a)(9) that all of the administrative expensél be paid.

* Because some unsecured creditors will probablyalid gnd others will not be
paid, the Court cannot conclude that creditors wghbal rights are treated alike,
and thus cannot conclude that § 1122(a) and 8 &)@9(are satisfied.
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* The Court does not know what employees will beimethand which ones will
not, and therefore cannot make the determinatiguired by § 1129(a)(5). But
perhaps more important, the Court cannot make etermhination that the entities
in control of the corporation did not have a cantfbf interests when they
negotiated with Laurus regarding the APA.

Although it is reasonable to conclude that Laususubstantially undersecured and
therefore that the price does not matter, the ntiadg@rocess has proven that there is not an
active market that assures a fair price.

Not only does the proposed sale include the “crwrels” (such as they are) the
proposed sale includes all of the other jewelry asgkts. If the Court approves the sale, the case
will be dismissed or converted to chapter 7. Thiy effect of the bankruptcy process would be
to transfer the debtors’ assets to its securedtoredlith benefits that the creditor could not
achieve through foreclosure.

After considering and weighing the existing Fiftir@it jurisprudence and the preceding
factors, the Court concluded that the sale shootda approved. Therefore, by separate order

recently issued, it was denied.

Wesley W. S en
United States Bankruptcy Judge

SIGNED 02/11/2009.
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