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I. Introduction 
The concept of jurisdiction is central to the operation of our court system. When a court has jurisdiction over a particular case or controversy, it has the power [FN1] to conclusively resolve it. This power is conferred upon the courts by Congress within constitutional bounds. In the bankruptcy context, the scheme by which Congress has granted jurisdiction has several distinguishing attributes. First, bankruptcy courts are not Article III courts, but are granted jurisdiction as "units" of the district courts. Second, bankruptcy jurisdiction is primarily in rem jurisdiction, meaning that bankruptcy courts have power to adjudicate rights relating to the bankruptcy res. These unique characteristics have significant ramifications for bankruptcy courts and practitioners, and this article will first provide an overview of some of the recent jurisprudence in these areas.
This article will then delve into a current jurisdictional issue that arises in bankruptcy cases: do rule-based time limitations implicate jurisdiction? Certain consequences follow when a legal provision is properly classified as jurisdictional. For one, parties cannot waive jurisdictional rules, nor can they stipulate to jurisdiction. [FN2] Additionally, courts must consider jurisdictional questions, even if the parties do not raise them. [FN3] Moreover, courts have no discretion to excuse or forgive jurisdictional requirements. Given the clear impact of jurisdiction, the distinction between jurisdictional and nonjurisdictional provisions is critical for practitioners and courts alike.
The cases relevant to whether a particular statute or rule is  "jurisdictional"--and thus not subject to waiver--present a complicated and imprecise picture. Nonetheless, some concepts have achieved a certain amount of clarity under the developing case law, and may be a guide to courts and practitioners: (1) If a limitation or requirement is in a rule, which is not backed up by a statute, then it is not jurisdictional, but claim-processing. (2) Even if a limitation or requirement is in a statute, it is not necessarily jurisdictional. However, those "clearly ranked" by Congress as jurisdictional, are jurisdictional. (3) Statutes and rules that have historically been treated as jurisdictional, even if not clearly delineated as jurisdictional, may be jurisdictional, based on the principle of stare decisis. (4) Rules can still set mandatory, unalterable limits which must be given effect by the court if they are properly raised as a defense, but failure to raise them as a defense results in forfeiture of that defense. Even when the defense is raised, however, and the rule is mandatory and inflexible, certain equitable considerations may allow a court to forego enforcing a rule in a particular case. This article will support the above conclusions by reviewing a recent series of U.S. Supreme Court opinions that have attempted to clarify this area of the law.
II. Overview: the Jurisdictional Power of the Bankruptcy Court 
A. Jurisdiction Defined 
Jurisdiction is synonymous with power. As Justice Marshall explained in  Marbury v. Madison, the judicial power is the power to "say what the law is" in particular cases and controversies. [FN4] The Framers understood this power to be final and binding. In the words of the Supreme Court (the "Court"), it is the power to issue a "dispositive judgment." [FN5] Once a decision is made by a court exercising its jurisdiction, it becomes final on the parties and, if there is no further avenue of appeal remaining, unassailable. It can be overturned neither by Congress, nor the President, nor other courts, although its precedential effect will be lost if the holding is overruled or abrogated. [FN6]
B. Source of Bankruptcy Court Jurisdiction 
Like all powers in the federal system, the judicial power ultimately derives from the Constitution. Article III states that "[t]he judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish." [FN7] Thus, jurisdiction is conferred upon the courts by Congress within constitutional bounds. Acting under Article III, Congress has established various courts--district courts, courts of appeal, and others--and has circumscribed the jurisdiction of each court by statute.
Congress did not establish bankruptcy courts under Article III, however. Instead, they were created pursuant to an exercise of Congress's bankruptcy power in Article I, Section 8, Clause 4. [FN8] In a seminal decision on bankruptcy court jurisdiction, the Court, in Northern Pipeline Const. Co. v. Marathon Pipe Line Co., struck down the jurisdictional provisions of the 1978 Bankruptcy Reform Act determining that the Act violated Article III by granting complete jurisdiction to bankruptcy judges who were not accorded the Article III attributes of life tenure and salary protection. [FN9] Congress addressed this issue in amendments to Title 28 in 1984, [FN10] first by granting jurisdiction generally to an Article III court, namely the district court, and then authorizing (through 28 U.S.C.A. §  157) that authority over proceedings may be delegated by the district court to the bankruptcy judges of the district, dividing proceedings into core and noncore matters. [FN11] Litigants and parties have a right to a dispositive determination by the district court after de novo review of those matters that are noncore. [FN12] Proceedings that are "core" or central to the administration of the case may be adjudicated by the bankruptcy judge and are subject to appellate review only. [FN13] Accordingly, even though they are not Article III courts, bankruptcy courts exercise the judicial power of the U.S. in core proceedings. Nominally, they exercise this power as "units" of the district courts, but in practice, they operate with a high degree of autonomy. [FN14] Although the 1984 Amendments undertook to resolve the issue raised by the Court in Marathon, the constitutionality of the bankruptcy jurisdictional system continues to be debated in case law and commentary. [FN15]
C. Bankruptcy Jurisdiction--In Rem Jurisdiction 
Another fundamental aspect of bankruptcy jurisdiction is that it is primarily in rem jurisdiction. [FN16] Congress granted bankruptcy courts "exclusive jurisdiction over a debtor's property, wherever located, and over the estate." [FN17] In other words, bankruptcy courts have the power to adjudicate rights to the bankruptcy res. [FN18] Although this can be a significant limitation on bankruptcy jurisdiction, it also has its advantages. [FN19] For instance, even if not all of the debtor's creditors participate in the case, the bankruptcy court can still provide the debtor with a fresh start by discharging the debts, because the court's jurisdiction consists of power over the res rather than power over the creditors. [FN20]
Implications of in rem jurisdiction were seen in Tennessee Student Assistance Corp. v. Hood, decided by the Court in 2004. [FN21] In that case, the petitioner, a state entity, challenged the jurisdiction of the bankruptcy court to enter an order discharging student loan debt it held, based on the "undue hardship" provision of 11 U.S.C.A. §  523(a)(8), asserting Eleventh Amendment sovereign immunity. [FN22] The Court reviewed the decision of the U.S. Court of Appeals for the Sixth Circuit, which held that bankruptcy courts could exercise jurisdiction over the states because the states gave up their immunity from private suits in bankruptcy when they signed on to the Constitution. [FN23] The Court affirmed, but did not address whether the abrogation of state immunity by §  106(a) of the Bankruptcy Code ran afoul of the Eleventh Amendment. [FN24] Instead the Court held that the bankruptcy court had simply exercised its in rem jurisdiction over the debtor's property, not in personam jurisdiction over the state. [FN25] Although the state was affected by the bankruptcy, it had not been subjected to a suit seeking money damages or any affirmative relief, nor had it been subjected to a coercive judicial process. [FN26] The court compared the bankruptcy court's jurisdiction to that of an admiralty court adjudicating rights to a shipwreck in state territorial waters. [FN27] Courts of admiralty, like bankruptcy courts, are granted jurisdiction in certain in rem proceedings that allow them to make dispositive judgments that affect states' rights to property without actually exercising any power over the state itself. [FN28]
In 2009, the Court again was faced with a question about the scope of bankruptcy jurisdiction in Travelers Indem. Co. v. Bailey. [FN29] Travelers was the insurer for a large asbestos supplier that filed bankruptcy in the face of thousands of lawsuits alleging injury caused by asbestos. [FN30] In exchange for Travelers funding a trust out of which the claims would be paid, the bankruptcy court entered an order enjoining "all Persons" from suing Travelers for claims related to its coverage of the asbestos supplier. [FN31]
Years later, the bankruptcy court was faced with the question of whether actions against Travelers that related to its coverage of the asbestos supplier, but alleged independent misconduct by Travelers itself, were included in the scope of the injunction. [FN32] The bankruptcy court determined that these "direct actions" were included in the scope of the injunction, but on appeal, the U.S. Court of Appeals for the Second Circuit held that the bankruptcy court lacked jurisdiction to adjudicate claims between Travelers and third parties because these claims had nothing to do with the res of the bankruptcy estate. [FN33] The Supreme Court granted certiorari, but decided the issue on res judicata grounds, finding that the injunction entered by the bankruptcy court became a final judgment that could not be collaterally attacked by parties to the proceedings that established the injunction. [FN34]
On remand, the Second Circuit revisited its jurisdictional ruling, but in a different context. [FN35] The court found that a company could not be barred on res judicata grounds from challenging that injunction when it was later subjected to its terms because it had not been a party to the proceedings that established the injunction and had not received constitutionally sufficient notice of the proceeding. [FN36] Bankruptcy's "special remedial scheme" did not provide an exception to fundamental due process rights because the injunction had been applied in personam. [FN37] Thus, the Second Circuit "remain[ed] persuaded" that the bankruptcy court had exceeded its in rem jurisdiction when it issued the injunction, insofar as that injunction had an in personam effect unrelated to the res of the bankruptcy estate. [FN38] The case was appealed again, and the Supreme Court has not yet decided whether to grant certiorari. Thus, as jurisdiction is a frequent topic before the Court, it is likely that in the Travelers or a future case, the Court may further clarify and fine tune the extent of bankruptcy jurisdiction.
D. Ancillary Jurisdiction 
Although the jurisdiction of bankruptcy courts must be understood primarily as in rem jurisdiction, the Court has acknowledged that in certain situations it should also be understood to encompass matters "ancillary" to power over the res. [FN39] Ancillary jurisdiction is a necessary extension of the bankruptcy court's jurisdiction to effectuate its orders regarding the res of the bankruptcy estate, which it would not have jurisdiction to issue except for its jurisdiction over a primary claim. [FN40] In Central Virginia Community College v. Katz, the Court discussed ancillary jurisdiction, finding it to be an important, historically recognized aspect of bankruptcy jurisdiction. [FN41] Indeed, without ancillary jurisdiction it would be impossible for the bankruptcy court to accomplish many of the important purposes of bankruptcy. [FN42] For example, the Court discussed a fundamental historical power of the bankruptcy court--the discharge. [FN43] In the days when debtors could be imprisoned for their debts, the term "discharge" included a literal discharge of the debtor from jail. [FN44] Thus, the first bankruptcy law passed by Congress, the Bankruptcy Act of 1800, granted federal courts the authority to issue writs of habeas corpus to release debtors from state prison--a power decidedly more expansive than in rem jurisdiction. [FN45] A modern example, and the one at issue in Katz, is a bankruptcy court order mandating turnover of property pursuant to 11 U.S.C.A. §  550(a). [FN46] Although such power is "ancillary to and in furtherance of the court's in rem jurisdiction," it will often involve in personam process. [FN47] The Court noted that in some situations, such as where the trustee seeks turnover of "a sum of money, not 'particular dollars"' from a third party, there is no res to which the bankruptcy court's jurisdiction attaches. [FN48] The Court observed that often the distinction between in rem and in personam actions is hard to delineate, but held that "whatever the appropriate appellation," bankruptcy courts possess the jurisdiction necessary to effectively administer and distribute the res. [FN49] Thus, ancillary jurisdiction can be quite broad, but it must be understood strictly in connection with the court's jurisdiction over the res.
III. Rule-Based Time Limitations 
Although bankruptcy is a statutory system, bankruptcy courts may, in limited situations, make decisions on equitable grounds under 11 U.S.C.A. § 105(a), which allows a court to issue "any order, process, or judgment that is necessary to carry out the provisions of this title." [FN50] Bankruptcy courts often use the powers of 11 U.S.C.A. §  105(a) in order to equitably extend time limitations. [FN51] However, when a time limitation is jurisdictional, bankruptcy courts must adhere to it strictly, as they cannot go beyond their jurisdiction no matter how strong the equitable argument to do so. The Court has attempted to delineate when a rule-based time limitation implicates jurisdiction and, therefore, cannot be waived by the bankruptcy court. This article surveys those decisions and several lower court decisions, and outlines the progression of the Court's test for determining jurisdiction.
A. The Supreme Court's Review of Jurisdiction: 2004-2010 
Many courts have liberally used the word "jurisdiction" without clearly differentiating between statutes and rules that govern jurisdiction and those that govern practice or procedure. This has created confusion for practitioners and courts. Not surprisingly, according to the Court, "jurisdiction" is "a word of many, too many, meanings." [FN52] In what may be considered an effort to bring some order to the matter, the Court has recently issued a series of opinions seeking to clarify the confusion surrounding jurisdiction.
The Court decided the first in the line of cases, Kontrick v. Ryan, in 2004. In Kontrick, the debtor filed a Chapter 7 bankruptcy case. [FN53] A creditor opposed Kontrick's discharge, filing an amended complaint after the 60-day deadline of Federal Rule of Bankruptcy Procedure ("Bankruptcy Rule") 4004 had passed. [FN54] Kontrick failed to move to dismiss the creditor's objection as impermissibly late. [FN55] On summary judgment, the bankruptcy court addressed the merits and decided the discharge should be denied. [FN56] After the denial of discharge, Kontrick apparently noticed the untimeliness of the objection, and filed a motion for reconsideration. [FN57] He argued that the court lacked jurisdiction because the objection was untimely and therefore was without authority to decide the matter. [FN58] The Court disagreed, and unanimously held that Bankruptcy Rule 4004, which sets the time within which an objection to a debtor's discharge must be filed, is not a jurisdictional requirement despite its "mandatory, unalterable" nature. [FN59] The Court differentiated between rules, which are adopted by the Court, and statutes, which are enacted by Congress, stating, "Only Congress may determine a lower federal court's subject-matter jurisdiction." [FN60] The Bankruptcy Rules, on the other hand, are "claim-processing rules that do not delineate what cases bankruptcy courts are competent to adjudicate;" consequently, they are not jurisdictional. [FN61]
Kontrick stands for the relatively simple proposition that only Congress can define jurisdiction; court-adopted rules, unless clearly backed by a statute, provide only procedural guidance. A time limitation that is not jurisdictional in nature must be raised before the court reaches the merits or it will be waived. [FN62] Thus, when Kontrick failed to raise the Bankruptcy Rule's time limitation before the bankruptcy court reached the merits of the creditor's objection to discharge, he forfeited the right to rely on Bankruptcy Rule 4004.
Kontrick brought to the forefront the question of what properly constitutes subject-matter jurisdiction. As the Court explained, "Clarity would be facilitated if courts and litigants used the label 'jurisdictional' not for claim-processing rules, but only for prescriptions delineating the classes of cases (subject-matter jurisdiction) and the persons (personal jurisdiction) falling within a court's adjudicatory authority." [FN63] Even after Kontrick, however, some uncertainty remained as to which statutes may properly be characterized as jurisdictional.
Nearly two years after Kontrick, in another unanimous opinion addressing the concept of jurisdiction, the Court provided additional guidance. [FN64] In Arbaugh v. Y&H Corp., the Court was asked to decide "whether the numerical qualification contained in Title VII's definition of 'employer' affects... jurisdiction or, instead, delineates a substantive ingredient of a Title VII claim for relief." [FN65] The plaintiff had filed suit against her former employer under Title VII, and obtained a jury verdict in her favor. [FN66] Two weeks after judgment had been entered, the employer raised, for the first time, the defense that a Title VII "employer" must have at least 15 employees. [FN67] The trial court vacated the judgment and dsimissed the case, finding that a defendant's "employer" status under Title VII was jurisdictional. [FN68] The Fifth Circuit Court of Appeals affirmed. [FN69]
The Court reversed, holding that the employee numerosity requirement in Title VII was not jurisdictional but, rather, "simply an element of a plaintiff's claim for relief." [FN70] According to the Court, "Nothing in the text of Title VII indicates that Congress intended" the requirement to be jurisdictional. [FN71] The Court then announced a "readily administrable bright line": "[W]hen Congress does not rank a statutory limitation on coverage as jurisdictional, courts should treat the restriction as nonjurisdictional in character." [FN72] That is, "If the Legislature clearly states that a threshold limitation on a statute's scope shall count as jurisdictional, then courts and litigants will be duly instructed and will not be left to wrestle with the issue." [FN73]
The Court laid out a very simple test in Arbaugh and Kontrick: only statutes could be jurisdictional and they must be ranked by Congress as such. A practitioner or court faced with a jurisdictional question need only look to ensure that the time limitation originated in a statute; then finding that, look to see whether Congress ranked the statute as jurisdictional. With this decision, it seemed that the previously choppy waters of jurisdiction had settled.
The calm waters were short lived, however. Following Kontrick and  Arbaugh, an unintended consequence emerged. Federal Rule of Appellate Procedure ("Appellate Rule") 4 [FN74] governs the timeliness of an appeal and has long been considered mandatory and jurisdictional in nature. [FN75] After Kontrick and Arbaugh, this well-settled precedent was called into question [FN76] because although the time limitation was laid out in statute, [FN77] Congress had not ranked it as jurisdictional. Thus, Appellate Rule 4 failed the Kontrick/Arbaugh test.
The Court addressed this confusion in 2007, with the Bowles v. Russell  [FN78] decision. The Court in Bowles held "that the timely filing of a notice of appeal in a civil case is a jurisdictional requirement." [FN79] In Bowles, the appellant was a state prisoner who had filed a petition for writ of habeas corpus in federal court. [FN80] The district court ruled against the appellant on the merits of his petition, and he initially failed to appeal. [FN81] After the appeal deadline passed, appellant moved to reopen the time in which to appeal, pursuant to Appellate Rule 4(a)(6). [FN82] Appellant's motion was granted, and as the Court commented, the district court "inexplicably" gave him an additional 17 days within which to file his appeal, despite the fact that Appellate Rule 4 only permits 14 days. [FN83] Although appellant had filed his notice of appeal within the extended time granted to him by the district court, his filing was two days after the 14-day extension allowed by 28 U.S.C.A. §  2107(c) and implemented through Appellate Rule 4. [FN84] The majority held that appellant's notice of appeal failed to give rise to appellate jurisdiction over his claims because it was not done in accordance with the statute. [FN85]
Even though Appellate Rule 4 in Bowles failed Arbaugh's bright-line test, the majority found its decision to be consistent with Kontrick and Arbaugh. The majority reasoned, "Like the initial 30-day period for filing a notice of appeal, the limit on how long a district court may reopen that period is set forth in a statute." [FN86] Because Congress determines the jurisdiction of the federal courts, Congress has the power to say when and under what conditions the courts have jurisdiction to hear cases. Thus, according to the majority, "Because Congress specifically limited the amount of time by which district courts can extend the notice-of-appeal period in § 2107(c), that limitation is" jurisdictional. [FN87] The majority interpreted the statutory provision regarding notice of appeal (the plain text of which did not make it jurisdictional) by referencing 28 U.S.C.A. §  2101, which imposes a 90-day time limit for petitions for certiorari to the Court in civil cases. The Court had "repeatedly held that this statute-based filing period... is jurisdictional." Thus the time limit in §  2107 was also jurisdictional-- a similar exercise by Congress of its power to determine when a court may hear a case. The Court was reluctant not to follow stare decisis principles, stating, "[I]t is indisputable that time limits for filing a notice of appeal have been treated as jurisdictional in American law for well over a century." [FN88]
Less than one year later, the Court issued John R. Sand & Gravel Co.,  [FN89] a 7-2 decision holding that a special statute of limitations for cases filed in U.S. Courts of Claims, 28 U.S.C.A. §  2501, was also jurisdictional. [FN90] In so holding, the majority noted that "[m]ost statutes of limitations seek primarily to protect defendants against stale or unduly delayed claims," and are therefore treated as "affirmative defense[s] that the defendant must raise at the pleadings stage and that [are] subject to rules of forfeiture and waiver." [FN91] One might interpret this ruling as standing for the proposition that statutes of limitations are generally considered to be nonjurisdictional. The Court reasoned, however, that some limitations statutes have been read as more absolute, usually because they seek to "achieve a broader system-related goal," rather than simply protecting "a defendant's case-specific interest." [FN92] The majority then held that it was bound to treat the statute before it as jurisdictional by the principle of stare decisis, since it had "long interpreted the court of claims limitations statute as setting forth this second, more absolute, kind of limitations period." [FN93]
Consequently, Arbaugh's "bright line" rule could be considered colored by the holdings of Bowles and Sand & Gravel. Instead of simply looking for a congressional ranking, based on these cases, courts most likely must look to the plain meaning (Arbaugh), the historical interpretation (Bowles), and the goals behind (Sand & Gravel) the statutory requirement in order to discern whether it is "jurisdictional." While, with Kontrick and Arbaugh, the Court set down a center point--demonstrating its intent to clean up the matter of jurisdiction--the decisions in Bowles and Sand & Gravel both pivoted off that center, slightly turning the direction of the Court's inquiry. Thus, in many ways, the Court has come full circle.
The Court had occasion to put this framework to work in a 2010 bankruptcy decision implicating jurisdictional issues, United Student Aid Funds, Inc. v. Espinosa. [FN94] Espinosa, like Kontrick and Arbaugh, was a unanimous decision. In this bankruptcy case, a Chapter 13 debtor had obtained confirmation of a plan proposing to repay only the principal of his student loan debt and to discharge the accrued interest. [FN95] The debtor never initiated an adversary proceeding and also failed to obtain an "undue hardship" determination under the Bankruptcy Code and Rules. [FN96] Years after the plan was confirmed, the creditor holding the student loan debt wanted to receive interest on the loan and filed a motion asking the bankruptcy court to rule that the confirmation order was void because it was issued in violation of the Bankruptcy Code and Rules. [FN97] Under 11 U.S.C.A. §§  523(a)(8) and 1328(a)(2), a debtor may obtain a discharge of certain student loan debts only if failure to discharge the debt would impose an "undue hardship" on the debtor. [FN98] In addition, Bankruptcy Rule 7001(6) provides that a proceeding for determining discharge issues is an adversary proceeding. [FN99] Many courts have determined this as requiring the filing of an adversary proceeding for any discharge issue. [FN100]
The Court, sua sponte and with little analysis, determined that both the statutory undue hardship requirement and Bankruptcy Rule 7001(6) were nonjurisdictional. First, the statutory undue hardship requirement "is a precondition to obtaining a discharge order, not a limitation on the bankruptcy court's jurisdiction." [FN101] Several conclusions could be derived from this ruling: First, that the undue hardship requirement has neither historically been interpreted as jurisdictional nor was it intended to "achieve a broader system-related goal," either of which could render it "jurisdictional" under Bowles and Sand & Gravel. Second, under Kontrick, the adversary proceeding requirement was not jurisdictional because the Bankruptcy Rules are "'procedural rules adopted by the Court for the orderly transaction of its business' that are 'not jurisdictional."' [FN102]
B. Circuit Court Decisions after Kontrick 
The Court's recent series of cases dealing with the concept of jurisdiction has been filtering down to the lower courts. As a result, several circuit and district courts are wrestling with properly classifying legal provisions. For example, in Arctic Slope Native Association, Ltd., v. Sebelius, [FN103] the Federal Circuit Court of Appeals dealt with the issue of jurisdiction in the wake of Bowles and Sand & Gravel. In Arctic Slope, the court was called upon to determine whether the six-year statute of limitations for Contract Disputes Act ("CDA") claims, set forth in 41 U.S.C.A. §  605(a), was jurisdictional. [FN104] The government argued that the six-year limitation found in 41 U.S.C.A. §  605(a) was analogous to the statutory time period held jurisdictional in Sand & Gravel, and therefore was not subject to equitable tolling. [FN105] The Federal Circuit was not persuaded, relying heavily on Bowles and Sand & Gravel in its analysis. It distinguished the CDA statute of limitations from the time limit at issue in Sand & Gravel, 28 U.S.C.A. §  2501: "Unlike in the case of [§ ] 2501, there is no long history of case law holding that the time limitation of [§ ] 605(a) is absolute; in fact, the issue is one of first impression for this court." [FN106] The panel held that the time limit in 41 U.S.C.A. § 605(a) was not absolute; it was therefore not jurisdictional. As a result, it was subject to equitable tolling. [FN107]
Subsequently, a divided Federal Circuit, sitting en banc in Henderson v. Shinseki overruled two of its prior rulings and held that a statute setting forth the period for filing a notice of appeal with the Court of Appeals for Veterans Claims ("Veterans Court") was jurisdictional and therefore, not subject to equitable tolling. [FN108] Under 38 U.S.C.A. §  7266(a), a veteran has 120 days after the date on which a final decision of the Board of Veterans' Appeals ("Board") was mailed in which to appeal the Board's decision to the Veterans Court. In Henderson, the plaintiff, a veteran, sought to appeal a Board decision, but his notice of appeal was filed 135 days after the Board's decision was mailed to him, 15 days late. [FN109] The Veterans Court challenged the timeliness of Henderson's appeal. [FN110] Henderson responded that his failure to timely appeal was a result of an illness, and that therefore his case fit within Bailey v. West [FN111] and Jaquay v. Principi [FN112]--Federal Circuit cases holding that the time period set forth in §  7266(a) is subject to equitable tolling. [FN113] Ultimately, in a 2-1 decision, the Veterans Court ruled that Bowles had abrogated Bailey. [FN114] As such, the Veterans Court was prohibited from using equitable tolling to extend the statutory 120-day time limit. [FN115]
The Federal Circuit affirmed, expressly overruling Bailey and  Jaquay. [FN116] In coming to its decision, the majority leaned heavily on the Court's statement in Bowles that "the timely filing of a notice of appeal in a civil case is a jurisdictional requirement." [FN117] The majority noted that actions in the Veterans Court are properly labeled "civil actions." [FN118] Because the majority did not find the plain language of the statute dispositive, that is, Congress had not clearly "ranked" the time period as jurisdictional, they then turned to the legislative history to determine whether Congress intended the 120-day time limit to be absolute or, rather, subject to equitable tolling. [FN119] The majority concluded that "[b]ecause the final bill did not retain [a] good-cause exception... the compromise bill suggested §  7266(a) was jurisdictional in nature." [FN120] Therefore, in light of Bowles, the Federal Circuit held that the statutory 120-day time of review period is "mandatory and jurisdictional," and therefore not subject to equitable tolling. [FN121]
Another recent example of a circuit court's discussion of jurisdictional time limitations is In re Ross-Tousey. [FN122] In that case, the Seventh Circuit Court of Appeals was called upon to determine whether the deadline for filing a motion to dismiss by the U.S. Trustee ("Trustee") in a Chapter 7 bankruptcy case, on the basis of abuse, was jurisdictional. The Trustee's motion to dismiss had been filed outside of the 30-day window provided in 11 U.S.C.A. §  704(b)(2), but the debtor failed to object to the tardy motion until the case was on appeal on other grounds. [FN123] As the 30-day deadline was set forth in a statute rather than a rule, the Seventh Circuit held that the statute "could be jurisdictional" under Kontrick. [FN124] It then addressed whether the time limit was jurisdictional under Bowles and Sand & Gravel. Noting that although "most statutes of limitations are contained in statutes,... it is generally understood that a party can waive a statute of limitation by failing to raise it." [FN125] The court concluded that it did "not believe that the Supreme Court intended Bowles to apply to every statutory deadline." [FN126] The court supported this deduction with a brief discussion of Sand & Gravel. In Sand & Gravel, the Court distinguished between "the majority of statutes of limitations that 'seek primarily to protect defendants against stale or unduly delayed claims,' which are non-jurisdictional and subject to waiver, and statutes of limitations that seek to 'achieve a broader system-related goal' such as 'promoting judicial efficiency,' which are 'more absolute' and have been referred to as 'jurisdictional."' [FN127] Based on this characterization of the law, the Seventh Circuit determined that the 30-day deadline in §  704(b)(2) was a "run-of-the-mill" statutory time limit, designed "primarily to protect possibly cash-strapped debtors from needlessly protracted delayed bankruptcy proceedings." [FN128] As such, it was not jurisdictional. [FN129]
Relying on Bowles, in U.S. v. Mitchell, the Tenth Circuit Court of Appeals ruled that Appellate Rule 4(b), which sets the time limits for criminal appeals, is not jurisdictional. [FN130] The court noted that, although the time bar of Appellate Rule 4(b) for filing a notice of appeal in a criminal case had long been considered "mandatory and jurisdictional," the Bowles holding clarified that rules that are not derived from statutes, such as Appellate Rule 4(b), are not jurisdictional. [FN131] They are simply "inflexible claim-processing rules." [FN132] The court reiterated, however, that even nonjurisdictional time bars "must be enforced" if properly invoked by an opposing party. [FN133]
Subsequently, the Tenth Circuit Bankruptcy Appellate Panel ("BAP"), in In re Kingsley Capital, Inc., determined that the timely filing of a notice of appeal in a bankruptcy case is jurisdictional because the appeal time set in Rule 8002 of the Bankruptcy Rules derives from 28 U.S.C.A.§  158(c)(2). [FN134] Although 28 U.S.C.A. §  158(c)(2) does not specify the time within which a bankruptcy appeal must be filed, that statute expressly adopts the time limit of Rule 8002, stating, "An appeal... shall be taken... in the time required by Rule 8002 of the Bankruptcy Rules." [FN135] Since no controlling precedent specifically requires the statute to set forth the time limits, the court found that, as in Bowles, the time limitation in Rule 8002 had a statutory underpinning. [FN136] Furthermore, since the timely filing of a notice of appeal in a bankruptcy case has historically been considered jurisdictional, the court determined that the Rule 8002 time limit for appeals in bankruptcy cases was jurisdictional, and not subject to waiver.
Similarly, and more recently, in Emann v. Latture (In re Latture), the Tenth Circuit dipped its oar into bankruptcy jurisdiction waters again and affirmed the BAP's dismissal of an appeal for lack of jurisdiction under Rule 8002. [FN137] Emann had obtained a judgment against Latture and Latture subsequently filed bankruptcy. [FN138] The bankruptcy court granted Emann's motion for summary judgment, finding Emann's claim nondischargeable. [FN139] Latture filed his notice of appeal with the BAP 11 days [FN140] after the bankruptcy court entered its judgment, making it one day late according to Bankruptcy Rules 8002(a) and 9006(a). [FN141] The BAP concluded that Latture's failure to file a timely notice of appeal was a jurisdictional defect which bars appellate review and, accordingly dismissed Latture's appeal. [FN142]
The Tenth Circuit noted that, although the Court has emphasized the importance of the rule being derivative of a statute, it is not necessary that there be exact symmetry. [FN143] The fact that the timeliness requirement in 28 U.S.C.A. §  158(c)(2)--requiring that a notice of appeal be filed within the time provided by Bankruptcy Rule 8002(a)--referred back to the Bankruptcy Rule was sufficient. [FN144] As the court stated, "Here, however, it is [§ ] 158(c)(2) that is determining jurisdiction by incorporating the time limits prescribed by Rule 8002(a)." [FN145]
Looking to the Court's interpretation of similar provisions as directed by Bowles and Reed Elsevier, the Tenth Circuit found support in treating the time limitation as jurisdictional, noting that the Advisory Committee Notes accompanying Rule 8002(a) provide that the rule is an adaptation of Appellate Rule 4(a). [FN146] In upholding the dismissal, the Tenth Circuit addressed the consequence of failing to heed jurisdictional time limits, stating, "Authorizing courts to make exceptions to jurisdictional time limits is effectively the same as authorizing courts to set the time limit in the first instance." [FN147] This underscores the significance of properly delineating a legal provision as jurisdictional. It is of paramount importance that courts enter carefully these jurisdicational waters.
IV. Conclusion 
Bankruptcy jurisdiction has unique attributes. The system that Congress put into effect in Title 28 imposes significant parameters on bankruptcy courts that are not lacking in complexity. In addition, the Court's decisions in the past decade on the issue of jurisdictional time limitations have developed several preliminary issues that courts and practitioners must consider and with which they will likely continue to struggle:
1. If a limitation or requirement is in a rule that is not based on a statute, then it is not jurisdictional.
2. A limitation or requirement based in a statute is not necessarily jurisdictional, unless it has been "clearly ranked" by Congress as jurisdictional.
3. Statutes and rules that have historically been treated as jurisdictional must still be jurisdictional on grounds of stare decisis. 
4. Nonjurisdictional rules can still set mandatory, unalterable limits that must be given effect by the court if they are raised as a defense.
Even though Title 28 and the rules prescribing courts' jurisdiction have undergone substantial clarification by the Court and Congress, practitioners and courts should be aware of the likelihood of additional Supreme Court rulings seeking to fine tune the scope of bankruptcy jurisdiction.
* The author would like to thank Amy R. Horrigan, University of Utah, J.D. 2011, for her significant research and drafting assistance and his law clerk Skyler M. Tanner, Cornell Law School, J.D. 2009, for his help in revising this article.
[FN1].  The word "power" is used throughout this article as it has been used in many judicial determinations. It seemed a bit strong, and consideration was given to use of the word, "authority" which to the author was a bit softer and more appropriate. However, the case law uses "power" and accordingly it is used here.
[FN2].  See U.S. v. Cotton, 535 U.S. 625, 630, 122 S. Ct. 1781, 152 L. Ed. 2d 860 (2002).
[FN3].  See Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583, 119 S. Ct. 1563, 143 L. Ed. 2d 760 (1999).
[FN4].  Marbury v. Madison, 5 U.S. 137, 177, 2 L. Ed. 60, 1803 WL 893  (1803).
[FN5].  See Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 219-20, 115 S. Ct. 1447, 131 L. Ed. 2d 328, Fed. Sec. L. Rep. (CCH) P 98,681 (1995).
[FN6].  See Marbury, 5 U.S. at 177.
[FN7].  U.S Const. art. III, §  1.
[FN8].  U.S Const. art. I, §  8.
[FN9].  Northern Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 87, 102 S. Ct. 2858, 73 L. Ed. 2d 598, 6 Collier Bankr. Cas. 2d (MB) 785, Bankr. L. Rep. (CCH) P 68698 (1982).
[FN10].  Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353 (1984).
[FN11].  28 U.S.C.A. §  157 (
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[FN12].  28 U.S.C.A. §  157(c)(1).
[FN13].  28 U.S.C.A. §  157(b)(1). Further, although the author may be biased, it should be pointed out that though bankruptcy courts are not Article III courts, bankruptcy judges handle a myriad of difficult cases that often have far reaching implications on the economic strata of the U.S. and play an important and vital role in the court system.
[FN14].  See McKenzie, Judicial Independence, Autonomy, and the Bankruptcy Courts, 62 Stan. L. Rev. 747, 766, 777 (
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1239&FindType=Y&ReferencePositionType=S&SerialNum=0352562350&ReferencePosition=766" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1239&FindType=Y&ReferencePositionType=S&SerialNum=0352562350&ReferencePosition=766" ). For instance, very few bankruptcy cases are appealed, so "if regular, searching appellate review is expected to ensure 'Article III values,' it appears to be a poor guarantor in bankruptcy cases." McKenzie, 62 Stan. L. Rev. at 777. Between 2000 and 2007, there was approximately one appeal for every 1580 bankruptcy cases filed, compared with one appeal for every 12 nonprisoner civil suits filed. See McKenzie, 62 Stan. L. Rev. at 783. The infrequency of appeals is due to three reasons: the deferential standard of review on key issues, the constraints of bankruptcy litigation (such as concerns about depleting the estate), and the lack of a "keen appetite" for bankruptcy cases among the Article III judiciary. See McKenzie, 62 Stan. L. Rev. at 777.
[FN15].  See McKenzie, 62 Stan. L. Rev. at 766-69, 806-07.
[FN16].  Tennessee Student Assistance Corp. v. Hood, 541 U.S. 440, 452- 53, 124 S. Ct. 1905, 158 L. Ed. 2d 764, 43 Bankr. Ct. Dec. (CRR) 1, 51 Collier Bankr. Cas. 2d (MB) 627, Bankr. L. Rep. (CCH) P 80098 (
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[FN17].  See 28 U.S.C.A. §  1334(e); Hood, 541 U.S. at 447.
[FN18].  See 28 U.S.C.A. §  1334(e); 541 U.S. at 447.
[FN19].  See 541 U.S. at 447-48.
[FN20].  See 541 U.S. at 447-48; In re Collins, 173 F.3d 924, 929, 34 Bankr. Ct. Dec. (CRR) 211, Bankr. L. Rep. (CCH) P 77917 (4th Cir. 1999).
[FN21].  See 541 U.S. at 447-48.
[FN22].  See 541 U.S. at 445.
[FN23].  See 541 U.S. at 445.
[FN24].  See 541 U.S. at 445.
[FN25].  See 541 U.S. at 450.
[FN26].  See 541 U.S. at 450.
[FN27].  See 541 U.S. at 446 (citing California v. Deep Sea Research, Inc., 523 U.S. 491, 118 S. Ct. 1464, 140 L. Ed. 2d 626, 1998 A.M.C. 1521 (1998)).
[FN28].  Some might liken some bankruptcy cases to shipwrecks, however the author has intentionally avoided that temptation.
[FN29].  See Travelers Indem. Co. v. Bailey, 129 S. Ct. 2195, 174 L. Ed. 2d 99, 51 Bankr. Ct. Dec. (CRR) 210, 61 Collier Bankr. Cas. 2d (MB) 1441, Bankr. L. Rep. (CCH) P 81505 (
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[FN30].  See Travelers, 129 S. Ct. at 2198-99.
[FN31].  See Travelers, 129 S. Ct. at 2199.
[FN32].  See Travelers, 129 S. Ct. at 2200.
[FN33].  See In re Johns-Manville Corp., 517 F.3d 52, 66, 49 Bankr. Ct. Dec. (CRR) 144, Bankr. L. Rep. (CCH) P 81107 (2d Cir. 
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[FN34].  See Travelers, 129 S. Ct. at 2205. The Court stated, "[E]ven subject-matter jurisdiction... may not be attacked collaterally." See Travelers, 129 S. Ct. at 2205 (quoting Kontrick v. Ryan, 540 U.S. 443, 455 n.9, 124 S. Ct. 906, 157 L. Ed. 2d 867, 42 Bankr. Ct. Dec. (CRR) 100, 50 Collier Bankr. Cas. 2d (MB) 969, Bankr. L. Rep. (CCH) P 80031 (
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[FN35].  See In re Johns-Manville Corp., 600 F.3d 135, 152-53, Bankr. L. Rep. (CCH) P 81727 (2d Cir. 
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[FN36].  See Johns-Manville, 600 F.3d at 153.
[FN37].  See Johns-Manville, 600 F.3d at 153-54.
[FN38].  See Johns-Manville, 600 F.3d at 153.
[FN39].  See Central Virginia Community College v. Katz, 546 U.S. 356, 370-71, 126 S. Ct. 990, 163 L. Ed. 2d 945, 45 Bankr. Ct. Dec. (CRR) 254, 54 Collier Bankr. Cas. 2d (MB) 1233, Bankr. L. Rep. (CCH) P 80443 (
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[FN40].  See Katz, 546 U.S. 356, 370-71.
[FN41].  See Katz, 546 U.S. at 363-71, 378.
[FN42].  See Katz, 546 U.S. at 372, 374, 378.
[FN43].  See Katz, 546 U.S. at 364-65, 374.
[FN44].  See Katz, 546 U.S. at 364.
[FN45].  See Katz, 546 U.S. at 373-74.
[FN46].  See Katz, 546 U.S. at 371-72.
[FN47].  Katz, 546 U.S. at 372.
[FN48].  See Katz, 546 U.S. at 372 n.10.
[FN49].  See Katz, 546 U.S. at 372.
[FN50].  11 U.S.C.A. §  105(a) (
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[FN51].  See, e.g., In re Moss, 289 F.3d 540, 542, 39 Bankr. Ct. Dec.  (CRR) 144 (8th Cir. 2002); In re Isaacman, 26 F.3d 629, 631-32, 31 Collier Bankr. Cas. 2d (MB) 199, Bankr. L. Rep. (CCH) P 75948, 1994 FED App. 0188P (6th Cir. 1994); In re Themy, 6 F.3d 688, 690, 29 Collier Bankr. Cas. 2d (MB) 1323, Bankr. L. Rep. (CCH) P 75449 (10th Cir. 1993); Tigr Restaurant, Inc. v. Rouse S.I. Shopping Center, Inc., 79 B.R. 954, 957, 18 Collier Bankr. Cas. 2d (MB) 493, Bankr. L. Rep. (CCH) P 72102 (E.D. N.Y. 1987).
[FN52].  Kontrick v. Ryan, 540 U.S. 443, 454, 124 S. Ct. 906, 157 L. Ed. 2d 867, 42 Bankr. Ct. Dec. (CRR) 100, 50 Collier Bankr. Cas. 2d (MB) 969, Bankr. L. Rep. (CCH) P 80031 (
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[FN53].  Kontrick, 540 U.S. at 448.
[FN54].  Kontrick, 540 U.S. at 449.
[FN55].  Kontrick, 540 U.S. at 449.
[FN56].  Kontrick, 540 U.S. at 450.
[FN57].  See Kontrick, 540 U.S. at 451.
[FN58].  Kontrick, 540 U.S. at 443.
[FN59].  Kontrick, 540 U.S. at 447, 451.
[FN60].  Kontrick, 540 U.S. at 452.
[FN61].  Kontrick, 540 U.S. at 454.
[FN62].  See Fed. R. Civ. P. 12(h)(3) (prescribing that objections raised under Fed. R. Civ. P. 12(b)(6) that a complaint "fails to state a claim upon which relief can be granted," endure up to, but not beyond, a trial on the merits).
[FN63].  Kontrick, 540 U.S. at 455.
[FN64].  Arbaugh v. Y&H Corp., 546 U.S. 500, 126 S. Ct. 1235, 163 L. Ed. 2d 1097, 97 Fair Empl. Prac. Cas. (BNA) 737, 87 Empl. Prac. Dec. (CCH) P 42264 (
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[FN65].  Arbaugh, 546 U.S. at 503.
[FN66].  Arbaugh, 546 U.S. at 503.
[FN67].  Arbaugh, 546 U.S. at 503.
[FN68].  Arbaugh, 546 U.S. at 509.
[FN69].  Arbaugh, 546 U.S. at 509.
[FN70].  Arbaugh, 546 U.S. at 509.
[FN71].  Arbaugh, 546 U.S. at 514.
[FN72].  Arbaugh, 546 U.S. at 516.
[FN73].  Arbaugh, 546 U.S. at 515-16 (citing Da Silva v. Kinsho Intern. Corp., 229 F.3d 358, 361, 83 Fair Empl. Prac. Cas. (BNA) 1714, 79 Empl. Prac. Dec. (CCH) P 40220 (2d Cir. 2000) ("Whether a disputed matter concerns jurisdiction or the merits (or occasionally both) is sometimes a close question.")).
[FN74].  Fed. R. App. P. 4 (the Rule was amended, effective December 1, 2005, to require that notice be pursuant to Fed. R. Civ. P. 77(d). The substance is otherwise unchanged).
[FN75].  See, e.g., U.S. v. Arevalo, 408 F.3d 1233, 1236 (9th Cir. 
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[FN76].  See, e.g., U.S. v. Sadler, 480 F.3d 932, 935 (9th Cir. 
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[FN77].  28 U.S.C.A. §  2107(c) (
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[FN78].  Bowles v. Russell, 551 U.S. 205, 127 S. Ct. 2360, 168 L. Ed. 2d 96, 68 Fed. R. Serv. 3d 190 (
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[FN79].  Bowles, 551 U.S. at 214.
[FN80].  Bowles, 551 U.S. at 207.
[FN81].  Bowles, 551 U.S. at 207.
[FN82].  Bowles, 551 U.S. at 207.
[FN83].  Bowles, 551 U.S. at 207.
[FN84].  Bowles, 551 U.S. at 207.
[FN85].  Bowles, 551 U.S. at 213.
[FN86].  Bowles, 551 U.S. at 213.
[FN87].  Bowles, 551 U.S. at 213.
[FN88].  Bowles, 551 U.S. at 210, n.2.
[FN89].  John R. Sand & Gravel Co. v. U.S., 552 U.S. 130, 128 S. Ct. 750, 169 L. Ed. 2d 591, 65 Env't. Rep. Cas. (BNA) 1481 (
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[FN90].  See Sand & Gravel, 552 U.S. at 133-34, 136. The statute at issue in Sand & Gravel provides that all claims within the jurisdiction of the Court of Claims "shall be barred unless the petition thereon is filed within six years after such claim first accrues." Sand & Gravel, 552 U.S. at 132.
[FN91].  Sand & Gravel, 552 U.S. at 133.
[FN92].  Sand & Gravel, 552 U.S. at 133.
[FN93].  Sand & Gravel, 552 U.S. at 134. The Court noted that stare decisis has "special force" in the context of statutory interpretation, because Congress is free to correct precedent if it contravenes its intent. See Sand & Gravel, 552 U.S. at 139. In the case before it, the Court found that Congress had "long acquiesced" in a jurisdictional interpretation of 28 U.S.C.A. §  2501. See Sand & Gravel, 552 U.S. at 139.
[FN94].  United Student Aid Funds, Inc. v. Espinosa, 130 S. Ct. 1367, 176 L. Ed. 2d 158, 63 Collier Bankr. Cas. 2d (MB) 428, Bankr. L. Rep. (CCH) P 81716, 76 Fed. R. Serv. 3d 364 (
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[FN95].  Espinosa, 130 S. Ct. at 1374.
[FN96].  Espinosa, 130 S. Ct. at 1373.
[FN97].  Espinosa, 130 S. Ct. at 1374.
[FN98].  11 U.S.C.A. §§  523(a)(8), 1328(a)(2) (
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[FN99].  See Fed. R. Bankr. P. 4007, 7001(6); see also, e.g., In re Galbreath, 83 B.R. 549, 551, 17 Bankr. Ct. Dec. (CRR) 443 (Bankr. S.D. Ill. 1988).
[FN100].  See, e.g., In re Mersmann, 505 F.3d 1033, 1048, 58 Collier Bankr. Cas. 2d (MB) 1112, Bankr. L. Rep. (CCH) P 81039 (10th Cir. 

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2013354907&ReferencePosition=1048" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2013354907&ReferencePosition=1048" 2007

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2013354907&ReferencePosition=1048" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2013354907&ReferencePosition=1048" ) (abrogated by, United Student Aid Funds, Inc. v. Espinosa, 130 S. Ct. 1367, 176 L. Ed. 2d 158, 63 Collier Bankr. Cas. 2d (MB) 428, Bankr. L. Rep. (CCH) P 81716, 76 Fed. R. Serv. 3d 364 (
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2021590751" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2021590751" )); In re Sullen, No. 07-53303, 2008 Bankr. LEXIS 4102 (Bankr. N.D. Ohio Nov. 14, 2008); Hunter v. Educ. Res. Inst., Inc., (In re Hunter), Ch. 13 Case No. 03-16034 SA, Adv. No. 07-1057 S, 2008 Bankr. LEXIS 170, *1 (Bankr. D.N.M. Jan. 18, 2008); In re Evans, 242 B.R. 407, 409, 35 Bankr. Ct. Dec. (CRR) 142, 43 Collier Bankr. Cas. 2d (MB) 435 (Bankr. S.D. Ohio 1999).
[FN101].  Espinosa, 130 S. Ct. at 1378-79.
[FN102].  Espinosa, 130 S. Ct. at 1378.
[FN103].  Arctic Slope Native Association, Ltd. v. Sebelius, 583 F.3d 785, 74 Fed. R. Serv. 3d 963 (Fed. Cir. 
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[FN104].  Arctic Slope, 583 F.3d at 788.
[FN105].  Arctic Slope, 583 F.3d at 798.
[FN106].  Arctic Slope, 583 F.3d at 798.
[FN107].  Arctic Slope, 583 F.3d at 798, 800.
[FN108].  Henderson v. Shinseki, 589 F.3d 1201, 1203 (Fed. Cir. 
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[FN109].  Henderson, 589 F.3d 1201, 1203.
[FN110].  Henderson, 589 F.3d at 1204.
[FN111].  Bailey v. West, 160 F.3d 1360 (Fed. Cir. 1998) (overruled by,  Henderson v. Shinseki, 589 F.3d 1201 (Fed. Cir. 
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[FN112].  Jaquay v. Principi, 304 F.3d 1276 (Fed. Cir. 2002) (overruled by, Henderson v. Shinseki, 589 F.3d 1201 (Fed. Cir. 
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[FN113].  Henderson, 589 F.3d at 1204.
[FN114].  Henderson, 589 F.3d at 1204.
[FN115].  Henderson, 589 F.3d at 1204.
[FN116].  Henderson, 589 F.3d at 1203.
[FN117].  Henderson, 589 F.3d at 1212 (quoting Bowles v. Russell, 551 U.S. 205, 214, 127 S. Ct. 2360, 168 L. Ed. 2d 96, 68 Fed. R. Serv. 3d 190 (
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[FN118].  Henderson, 589 F.3d at 1213 (citing Scarborough v. Principi, 541 U.S. 401, 413, 124 S. Ct. 1856, 158 L. Ed. 2d 674, 93 Fair Empl. Prac. Cas. (BNA) 1096 (
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[FN119].  Henderson, 589 F.3d at 1220.
[FN120].  Henderson, 589 F.3d at 1215.
[FN121].  Henderson, 589 F.3d at 1216.
[FN122].  In re Ross-Tousey, 549 F.3d 1148, 61 Collier Bankr. Cas. 2d  (MB) 257, Bankr. L. Rep. (CCH) P 81376 (7th Cir. 
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[FN123].  Ross-Tousey, 549 F.3d at 1151, 1154.
[FN124].  Ross-Tousey, 549 F.3d at 1155 (emphasis added).
[FN125].  Ross-Tousey, 549 F.3d at 1155.
[FN126].  Ross-Tousey, 549 F.3d at 1155.
[FN127].  Ross-Tousey, 549 F.3d at 1155.
[FN128].  Ross-Tousey, 549 F.3d at 1155.
[FN129].  Ross-Tousey, 549 F.3d at 1156.
[FN130].  See U.S. v. Mitchell, 518 F.3d 740, 742-44, 69 Fed. R. Serv. 3d 1713 (10th Cir. 
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[FN131].  Mitchell, 518 F.3d at 743-44.
[FN132].  Mitchell, 518 F.3d at 744.
[FN133].  Mitchell, 518 F.3d at 744; see also U.S. v. Neff, 598 F.3d 320, 323, 76 Fed. R. Serv. 3d 246 (7th Cir. 
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[FN134].  See In re Kingsley Capital, Inc., 423 B.R. 344, 351 (B.A.P. 10th Cir. 
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[FN135].  28 U.S.C.A. § 158(c)(2) (
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[FN136].  See Kingsley Capital, 423 B.R. at 351.
[FN137].  In re Latture, 605 F.3d 830, 839, Bankr. L. Rep. (CCH) P 81765  (10th Cir. 
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[FN138].  Latture, 605 F.3d at 831.
[FN139].  Latture, 605 F.3d at 831.
[FN140].  Bankruptcy Rule 8002 was amended on December 1, 2009, to provide for 14 days to file a notice of appeal.
[FN141].  Emann, 605 F.3d at 831.
[FN142].  Emann, 605 F.3d at 831.
[FN143].  Emann, 605 F.3d at 836-37.
[FN144].  See Emann, 605 F.3d at 836.
[FN145].  Emann, 605 F.3d at 837.
[FN146].  Emann, 605 F.3d at 836.
[FN147].  Emann, 605 F.3d at 837.
[FNa1]. William T. Thurman was appointed to the bankruptcy bench for the District of Utah in September 2001 and currently serves as Chief Judge. He also serves as a member of the 10th Circuit Bankruptcy Appellate Panel. He is a former member of the U.S. Judicial Conference Committee on Financial Disclosure and a former Board member for the National Conference of Bankruptcy Judges. He is a current member of the American Bankruptcy and Norton Bankruptcy Institutes and a board member for the Utah Bankruptcy Lawyers Forum. He is also a member of the Watkiss American Inns of Court and the Federal Bar Association. He was in private practice in Salt Lake City for 27 years before his appointment, in which he focused his practice on bankruptcy law, including serving as a panel trustee. He received his B.A. and J.D. degrees from the University of Utah.*
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