In a recent decision in Adelphia,36 I ruled on the propriety of a plan provision
under which the estate paid the professional fees of a large number of ad hoc committees
of distressed debt investor unsecured creditors, without a showing on their part of
“substantial contribution.” I found such a provision lawful when it was included in a
reorganization plan—noting that section 1123(b)(6) of the Code provides that a
reorganization plan may “include any other appropriate provision not inconsistent with
the applicable provisions of this title.”
I commented in Adelphia that a bankruptcy court should “be wary of declaring a
plan provision not ‘appropriate,’ and hence forbidden, in the absence of a violation of
statutory or caselaw, a provision plainly contrary to public policy, or, perhaps, unusual
circumstances or good reason that the Court cannot find here.” And I went on to say that:
The various interests of maintaining the necessary
flexibility for plan proponents and other parties in
interest, maintaining predictability in the
bankruptcy courts of this district and elsewhere, and
avoiding judicial legislation all suggest a
construction of section 1123(b)(6) under which
judges act with restraint in declaring plan provisions
not to be appropriate based on anything short of
bankruptcy caselaw, nonbankruptcy statutory or
case law, or clear public policy concerns.37
The provision challenged here is hardly contrary to the Code. It is fully consistent
with the Code, and, indeed, may fairly be said to implement it. And as I’ve noted, it is a
provision commonly, if not also typically, included in chapter 11 plans in this district and
elsewhere—including the plan in THAN that the objecting Nova Scotia Noteholders’
or Distribution provided for under the Plan shall be made on account of such Claim, unless and
until such Claim becomes an Allowed Claim.”).
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