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United States Bankruptcy Court, S.D. Florida,

West Palm Beach Division.

In re the SPA AT SUNSET ISLES CONDOMINIMUM ASSOCIATION, INC., Debtor.

No. 10-33758-PGH.
July 13, 2011.
Background: Chapter 11 debtor-condominium association moved for surcharge against mortgagees holding first mortgages on condominium units which were subject of pending foreclosure proceedings and for which payment of association assessments was delinquent. One mortgagee objected. 

  Holdings: The Bankruptcy Court, Paul G. Hyman, Jr., Chief Judge, held that: 

  (1) as a matter of first impression, Bankruptcy Code's surcharge provision applies without reference to state law; 

  (2) Code preempted Florida statutes limiting mortgagee liability for condominium association assessments; and 

  (3) debtor was entitled to surcharge against collateral.

 Motion granted in part and denied in part.
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Federal bankruptcy courts are obliged to apply state law when determining rights and interests in property.
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Under Florida law, condominium unit's first mortgagee is required to pay condominium association assessments only after acquiring title to unit, and cannot be compelled to pay assessments during a protracted foreclosure proceeding. West's F.S.A. § 718.116(1)(b).
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Purpose of Bankruptcy Code's surcharge statute, providing for lienholder to be charged with reasonable costs and expenses incurred by estate that are necessary to preserve or dispose of lienholder's collateral, to the extent that lienholder derives a benefit as a result, is to prevent a windfall to a secured creditor at the expense of the estate. 11 U.S.C.A. § 506(c).
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Bankruptcy Code's surcharge statute, providing for lienholder to be charged with reasonable costs and expenses incurred by estate that are necessary to preserve or dispose of lienholder's collateral, to the extent that lienholder derives a benefit as a result, applies without reference to state law. U.S.C.A. Const. Art. 6, cl. 2; 11 U.S.C.A. § 506(c).
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When Congress does exercise its broad power to establish a uniform rule respecting the existence and extent of a right in bankruptcy, the rule is not subject to contrary state law. U.S.C.A. Const. Art. 6, cl. 2.
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When the Bankruptcy Code and state law conflict, the Code takes precedence over state laws under the Supremacy Clause. U.S.C.A. Const. Art. 6, cl. 2.
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Pursuant to Supremacy Clause, bankruptcy statute which permitted surcharge against lienholder for reasonable costs and expenses incurred by estate necessary to preserve or dispose of its collateral preempted Florida statute which provided that mortgagees holding first mortgages on condominium units were not required to pay condominium association assessments until after they acquired title to unit and could not be compelled to pay assessments during protracted foreclosure proceedings, and also preempted, to the extent that they applied to limit mortgagee's liability for assessments, Florida statutes providing for collection against condominium units and unit owners of assessments for payment of common condominium expenses and for actions to be brought against condominium association, unit owners, directors, and tenants. U.S.C.A. Const. Art. 6, cl. 2; 11 U.S.C.A. § 506(c).
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Although state law will generally fill the gaps in a comprehensive federal statutory scheme, it will not do so to the exclusion of another applicable federal statute. 28 U.S.C.A. § 1652.
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When a federal law applies by its own terms, and not by virtue of any lawmaking power of the federal courts, there is no choice of law issue, since the federal statute itself creates the rule of decision and a Congressionally-created rule of decision is not subordinated to state statutes or regulations. 28 U.S.C.A. § 1652.
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Expenses incurred by Chapter 11 debtor-condominium association to maintain condominium's common elements were reasonable, necessary costs of preserving collateral of mortgagee holding first mortgage on condominium unit that was subject of protracted foreclosure proceedings, and mortgagee benefited from those expenditures, making it inequitable for mortgagee not to pay its fair share of cost, and therefore debtor was entitled to surcharge against collateral under Bankruptcy Code. 11 U.S.C.A. § 506(c).
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To recover an expense under Bankruptcy Code provision authorizing surcharge against secured creditor's collateral, debtor-in-possession must show that secured creditor expressly or impliedly consented to the expense, or, absent consent, must show that (1) the expenditure was necessary, (2) the amount expended was reasonable, and (3) the creditor benefited from the expenditure. 11 U.S.C.A. § 506(c).
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Purpose of bankruptcy statute authorizing surcharge against collateral for reasonable, necessary expenses to preserve or dispose of collateral is to prevent secured creditor's unjust enrichment, not to punish dilatory intent. 11 U.S.C.A. § 506(c).
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Bankruptcy court would not determine proper method to compel condominium unit mortgagee's compliance with order granting Chapter 11 debtor-condominium association surcharge against mortgagee's collateral without first giving mortgagee opportunity to comply willingly.
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Bankruptcy court retains inherent authority to enforce compliance with its own orders.
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 Limited on Preemption Grounds

West's F.S.A. §§ 718.116(1)(b), 718.115, 718.303
 Bradley S. Shraiberg, for Debtor.

ORDER GRANTING IN PART DEBTOR'S MOTION FOR SURCHARGE PURSUANT TO 11 U.S.C. §
506(c) AGAINST ONEWEST BANK
 

 PAUL G. HYMAN JR., Chief Bankruptcy Judge.

 *1 THIS MATTER came before the Court upon The Spa at Sunset Isles Condominium Association, Inc.'s (the "Debtor") Motion for Surcharge Pursuant to 11 U.S.C. § 506(c) (the "Motion") and OneWest Bank FSB's ("OneWest")  [FN1] Response. The Debtor filed the Motion pursuant to its Plan of Reorganization (D.E.31) (the "Plan"), [FN2] which the Court approved on February 15, 2011 (the "Confirmation Hearing"). Of the numerous banks that are the target of the Motion, only OneWest filed a Response. In this Order, the Court will address OneWest's substantive arguments and grant the Motion in part as it relates to OneWest. The Court will enter a separate order as to the banks that did not object to the Motion.

 The Court held an initial hearing on the Motion on March 8, 2011, and an additional hearing on June 21, 2011 to clarify several material facts. At both hearings, the Debtor offered evidence and proffered facts without objection. Additionally, the Debtor and OneWest each submitted written proposed orders (D.E. 152 and 153, respectively), as well as a Joint Stipulation of Facts (the "Joint Stipulation") (D.E.149). The Court, having considered the Debtor's exhibits and proffers, the written proposed orders, and the Joint Stipulation, hereby makes the following findings of fact and conclusions of law.

FINDINGS OF FACT
 1. The Debtor's Background
 The Debtor filed a petition for relief under Chapter 11 of the Bankruptcy Code on August 12, 2010 (the "Petition Date"). The Debtor is a condominium association, a Florida not-for-profit corporation created in connection with the formation of the Spa at Sunset Isles Condominium (the "Condominium"), as reflected by the Condominium's Declaration of Condominium (the "Declaration").  [FN3] Pursuant to the Declaration and applicable Florida law, the Condominium is comprised of three classes of real property: (1) 232 individual residential apartment units (a "Unit" or "Units"), as described in the Declaration; (2) Common Elements, comprised of all portions of the Condominium other than Units and Limited Common Elements; and (3) Limited Common Elements, comprised of any portion of the Common Elements which serves one or more Units but, by its nature, cannot serve all Units. [FN4]
 Florida law and the Declaration govern the relationship between the Debtor, the Common Elements, and individual Units. Appurtenant to each Unit is an undivided interest in the Common Elements, apart from which a Unit cannot be conveyed or encumbered separately. The Debtor is required to maintain the Common Elements, and is the only person or entity permitted to do so under the Declaration and applicable Florida law. Virtually all of the Debtor's revenues are generated through the collection of Assessments, as defined in the Declaration, paid by the owners of individual Units in the Condominium. Pursuant to Florida law, the Debtor has a lien on each Unit to secure the payment of Assessments (an "Assessment Lien"). In this case, each of the Debtor's Assessment Liens is inferior to the mortgages on each Unit in the Condominium.

 *2 In 2006 and 2007, sales of Units took place during a so-called condo-conversion, with Units selling for an average sale price of approximately $250,000.00. Today, there is a recorded first mortgage encumbering the overwhelming majority of Units in the Condominium, with a recorded second mortgage also encumbering many Units. The average first mortgage debt against Units as of June 21, 2011 was approximately $218,000.00 per Unit. As of that same date, the average value of a Unit was approximately $48,000.00. There is not sufficient equity in any Unit to exceed the amount of that Unit's first mortgage. In other words, every second mortgage and Assessment Lien is completely undersecured.

 2. The Foreclosure Proceedings
 Prior to the Petition Date, mortgage lenders (the "Foreclosure Plaintiffs") initiated more than 180 mortgage foreclosure proceedings (the "Mortgage Foreclosure Proceedings") against Unit owners within the Condominium. Because a Unit cannot be conveyed separately from its interest in the Common Elements, the Common Elements constituted part of the collateral in every Mortgage Foreclosure Proceeding. [FN5] The Debtor has an interest in these Units by virtue of its statutory obligation to maintain the Common Elements, and by virtue of its Assessment Liens. Consequently, Foreclosure Plaintiffs named the Debtor as a defendant in each Mortgage Foreclosure Proceeding. In most of these Proceedings, the Foreclosure Plaintiffs faced either token or no opposition. Nevertheless, over 100 Mortgage Foreclosure Proceedings were pending as of the Confirmation Hearing. These cases were pending for an average of 736 days, with the oldest one-third pending for an average of over 1011 days. The parties stipulate that there is no good reason for an undefended mortgage foreclosure case in Palm Beach County to last more than 180 days.

 Pursuant to the Declaration  [FN6] and Florida law, in a non-bankruptcy context the Foreclosure Plaintiffs would not be required to pay Assessments for the maintenance of the Common Elements until they took title to their respective Units. Because the Debtor relies on Assessments to generate revenue, the delays by the Foreclosure Plaintiffs in completing their Mortgage Foreclosure Proceedings devastated the Debtor's normal cash flow and depleted the Debtor's financial reserves. This forced the Debtor to raise Assessments on the owners within the Condominium who do timely pay their Assessments and drastically cut back on maintenance and repairs of the Common Elements. The Debtor asserts that the Foreclosure Plaintiffs are deliberately failing to timely prosecute their Mortgage Foreclosure Proceedings in order to delay taking title to their respective Units. The Court notes that on September 17, 2010, the Court granted full relief from stay in this case for all of the Foreclosure Plaintiffs to complete their respective Mortgage Foreclosure Proceedings (D.E.22).

 OneWest disputes that it has deliberately delayed taking title to at least two of the Units on which it holds first mortgages, Unit 307 and Unit 1704.  [FN7] OneWest's Mortgage Foreclosure Proceeding on Unit 307 commenced in Palm Beach County Circuit Court in July 2008. In April 2010 the owner of Unit 307 entered bankruptcy under Chapter 13, and OneWest was required to retain new counsel in December 2010. [FN8] Both of these events delayed the Mortgage Foreclosure Proceeding against Unit 307, which is currently still pending. The Mortgage Foreclosure Proceeding against Unit 1704 commenced in Palm Beach County Circuit Court in June 2008, was unopposed, and resulted in the entry of defaults against all defendants. As with the Unit 307 matter, however, the Mortgage Foreclosure Proceeding was delayed in January 2011 when OneWest was required to retain new counsel.

 *3 Pursuant to its Plan, [FN9] the Debtor filed its own foreclosure actions in Palm Beach County Court against certain Units, including Units 307 and 1704. The Debtor's foreclosure action against the owner of Unit 307 commenced in August 2010 and is still pending. The Debtor's foreclosure action against the owner of Unit 1704 commenced in September 2010 and was completed in February 2011. The Debtor received a Certificate of Sale and then a Certificate of Title for Unit 1704 in March 2011, and executed a deed conveying Unit 1704 to OneWest in April 2011. Accordingly, OneWest now owns Units 1704. [FN10] As previously indicated, however, every Unit is worth less than the amount of the Unit's first mortgage, and each Assessment Lien is inferior to each first mortgage. Thus, the Debtor's successful prosecution of any foreclosure action, including against Unit 1704, could not result in any recovery to the Debtor for its underlying claim for past-due Assessments.

 3. The Motion and the Response
 Notwithstanding the Foreclosure Plaintiff's failure to pay Assessments, and the Debtor's corresponding decline in revenue, the Debtor continued to incur the cost of maintaining the Common Elements since the Petition Date. In the seven-month period between the Petition Date and the first hearing on the Surcharge Motion, the Debtor incurred the following costs:

 

Contract Labor:         $91,108.66 

Insurance:              $81,821.48 

Repairs & Maintenance:  $33,229.09 

Telephone:              $5,032.31  

Utilities:              $21,064.33 

----------------------  -----------

Total:                  $232,255.87

 

 These expenses included electricity for the Common Elements, including the sprinkler system and security gates; telephone service, including service for the security system; water for landscaping; alarm service; swimming pool service; insurance for the Common Elements; electrician service; air conditioning service and replacement; security gate repair and maintenance; plumbing service and annual back-flow preventer inspections; employment of property management; supplies for the repair and maintenance of the Common Elements; and office supplies and equipment for property management staff. The Debtor continued to incur these costs through the Effective Date of the Plan.

 OneWest acknowledges that all of these expenditures were necessary for the operation of the Condominium and the upkeep of the Common Elements. Jt. Stip. at 9. For example, without electricity there would be no lighting for the clubhouse, parking lot, or walkways, there would be no air-conditioning in the Common Elements, and the security gate and sprinkler system would not operate; without water landscaping would die; loss of alarm service would have increased the risk of criminal activity; loss of insurance would have created a risk of a total loss of buildings largely comprised of Common Elements; failure to pay for trash, pest, or swimming pool service would have resulted in unsafe, unsanitary conditions and possible enforcement proceedings; and failure to retain property management services would have resulted in a lack of physical property oversight and financial accounting.

 *4 Because the Common Elements are part of the collateral securing every first mortgage, and because there is no equity in any Unit exceeding the amount of its first mortgage, the First Mortgagees are the parties primarily benefitting from the Debtor's maintenance of the Common Elements. Jt. Stip. at 10. On account of this benefit, the Debtor seeks to surcharge Delinquent Units on which the First Mortgagees, including OneWest, hold mortgages. These Delinquent Units are late in the payment of their Assessments as of the Effective Date of the Plan. The Debtor does not seek to surcharge Units that are current on their Assessments, and seeks no relief against any Second Mortgagee. [FN11] Essentially, the Debtor seeks an order requiring First Mortgagees to pay Assessments that have gone unpaid during the delayed Mortgage Foreclosure Proceedings. OneWest, which filed a ballot rejecting the Plan and an objection to the Plan's confirmation, opposes the Motion.

 4. The Arguments of the Parties
 [1] OneWest relies on Florida law, which shields the holder of a first mortgage on a condominium from paying assessments until the mortgagee takes title to the condominium. Deutsche Bank Nat'l Trust Co. v. Coral Key Condo. Ass'n (at Carolina), Inc.,
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 The Debtor, on the other hand, argues that 11 U.S.C. § 506(c) applies without reference to state law. Pursuant to the Supremacy Clause of the United States Constitution, the Debtor asserts that § 506(c) controls in the case of a conflict with Florida law. The Debtor also asserts that the requirements for surcharge under § 506(c) are satisfied. This latter point is largely undisputed.

 These arguments present an issue of first impression for the Court. For the reasons that follow, the Court finds that § 506(c) applies without reference to Florida law, and that the requirements of § 506(c) are satisfied. Accordingly, a surcharge is appropriate.

CONCLUSIONS OF LAW
 I. Jurisdiction
 The Court has subject matter jurisdiction over this proceeding pursuant to  28 U.S.C. § 1334 and 28 U.S.C. § 157(b). This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A).

 II. The Bankruptcy Code Preempts the Condominium Act
 [2] OneWest relies on several sections in Chapter 718 of Florida Statutes, the Condominium Act. [FN12] The heart of OneWest's argument is Florida Statutes section 718.116(1)(b), which specifically limits a mortgagee's liability for assessments. Section 718.116(1)(b) provides that: 

*5 (b) The liability of a first mortgagee or its successor or assignees who acquire title to a unit by foreclosure or by deed in lieu of foreclosure for the unpaid assessments that became due before the mortgagee's acquisition of title is limited to the lesser of: 

1. The unit's unpaid common expenses and regular periodic assessments which accrued or came due during the 12 months immediately preceding the acquisition of title and for which payment in full has not been received by the association; or 

2. One percent of the original mortgage debt. The provisions of this paragraph apply only if the first mortgagee joined the association as a defendant in the foreclosure action. Joinder of the association is not required if, on the date the complaint is filed, the association was dissolved or did not maintain an office or agent for service of process at a location which was known to or reasonably discoverable by the mortgagee. 

  Fla. Stat. § 718.116(1)(b) (2010). Section 718.116(1)(b) "makes it clear that the first mortgagee is required to pay assessments only after acquiring title," and cannot be compelled to pay assessments during a protracted foreclosure proceeding. Coral Key,
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 OneWest also relies on sections 718.115 and 718.303 of the Condominium Act. Section 718.115 provides in relevant part that "funds for payment of the common expenses of a condominium shall be collected by assessments against the units in that condominium[,]" and "that Common expenses of a multicondominium association shall be funded by assessments against all unit owners in the association[.]" Fla. Stat. § 718.115(2) and (4)(a) (2010) (emphasis added). Section 718.303 provides that unit owners and associations are governed by the provisions of "[the Condominium Act], the declaration, the documents creating the association, and the association bylaws [.]" Fla. Stat. § 718.303(1) (2010). Section 718.303(1) further provides that an action for failure to comply with the Condominium Act or the declaration may be brought by "the association or by a unit owner" against the association, a unit owner, certain directors, and tenants. OneWest argues that under sections 718.115 and 718.303, the Debtor may only bring an action for surcharge against a Unit owner, not a mortgagee.

 [3] The Debtor, on the other hand, asserts that § 506(c) of the Bankruptcy Code controls whether a debtor may surcharge a secured creditor, without reference to state law. Section 506(c) provides that: 

*6 The trustee may recover from property securing an allowed secured claim the reasonable, necessary costs and expenses of preserving, or disposing of, such property to the extent of any benefit to the holder of such claim, including the payment of all ad valorem property taxes with respect to the property. 

  11 U.S.C. § 506(c). Section 506(c) codifies a long line of cases  "expressing and applying the equitable principle that a lienholder may be charged with the reasonable costs and expenses incurred by the estate that are necessary to preserve or dispose of the lienholder's collateral to the extent that the lienholder derives a benefit as a result." 4 Collier on Bankruptcy ¶ 506.05[1] (Alan N. Resnick & Henry J. Sommer eds., 16th ed.2010). "The purpose of this provision is to prevent a windfall to a secured creditor at the expense of the estate." In re JKJ Chevrolet, Inc.,
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 [4] The Court finds that § 506(c) applies without reference to state law. Nothing in the Bankruptcy Code indicates that § 506(c) incorporates state law. By contrast, throughout the Bankruptcy Code, Congress uses explicit language when it intends to incorporate state law concepts or preserve state law rights. See Patterson v. Shumate,
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 *7 [5] That the "Bankruptcy Code is often interpreted by reference to state law" does not change this analysis. Prudential of Fla. Leasing,
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2001549931&ReferencePosition=1315" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2001549931&ReferencePosition=1315"  275 F.3d at 1315 (same).

 [6] The Supremacy Clause compels this result. The Supremacy Clause provides that the laws of the United States "shall be the Supreme Law of the Land; and the Judges in every State shall be bound thereby, anything in the Constitution or Laws of any State to the contrary notwithstanding." U.S. Const. art. VI, cl. 2. When the Bankruptcy Code and state law conflict, the Code "takes precedence over state laws under the Supremacy Clause[.]" Stanley ex rel. Estate of Hale v. Trinchard,
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 [7] In this case, applying section 718.116(1)(b) would shield OneWest from being surcharged even if the requirements of § 506(c) are satisfied. The Supremacy Clause dictates a contrary result. Therefore, § 506(c) preempts Florida Statutes section 718.116(1)(b). Similarly, assuming that sections 718.115 and 718.303 limit a mortgagee's liability for assessments, § 506(c) preempts any such limitation. [FN13]
 [8]
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994127017" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994127017"  512 U.S. 79, 85, 114 S.Ct. 2048, 129 L.Ed.2d 67 (1994) ("In answering the central question of displacement of [state law], we of course would not contradict an explicit federal statutory provision."). Thus, when a federal law applies "by its own terms," and "not by virtue of any lawmaking power of the federal courts," "there is no choice of law issue." Gen. Motors,
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 *8 OneWest appears to acknowledge this flaw in its argument. In its written proposed order, OneWest points out that "Erie requires that, unless there is an applicable federal law (including a provision in the Constitution, statute, or treaty), state law applies." OneWest Proposed Order at 17 (emphasis added). The Court agrees. Section 506(c) is the applicable federal law governing a debtor-in-possession's ability to surcharge collateral. Therefore, state law does not apply.

 III. Surcharge is Appropriate Pursuant to § 506(c)
 [10]
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 In this case, the Debtor argues that the expenses were necessary to preserve, maintain, and repair the Common Elements, that the expenses were reasonable, and that the expenses benefitted OneWest. [FN15] OneWest stipulates that the expenses were necessary and benefitted OneWest. Jt. Stip. at 9, 10. Additionally, the Debtor represented in the Motion that the expenses were reasonable, and made a proffer to that effect at the March 8, 2011 hearing. At that hearing, OneWest expressly declined to object either to the proffer or the representation in the Motion. Hr'g Tr. 6:11-14, March 8, 2011. Moreover, OneWest failed to assert that the expenses were unreasonable in its Response, in its written proposed order, or at the June 21, 2011 hearing. On the contrary, in its written proposed order OneWest acknowledged that the expenses are reasonable, and that the Debtor exercised considerable restraint in keeping expenses as low as possible during the pendency of this case. OneWest Proposed Order at 13. Additionally, the Debtor offers in support of the Motion the Standard Monthly Operating Reports from the period for which surcharge is sought (D.E. 29, 48, 60, 72, 95, and 117). Having reviewed the relevant operating reports, and taking into consideration OneWest's failure to object to the reasonableness of the expenses, the Court finds that the expenses are reasonable. Accordingly, the Debtor has met its burden of showing that a surcharge pursuant to § 506(c) is appropriate.

 There are two other issues the Court must address. First, the Court makes no findings as to whether it would be appropriate to award a surcharge for expenses the Debtor incurred after it foreclosed its Assessment Lien on Unit 1704, or after the Debtor conveyed title to OneWest. The Debtor stipulated at the June 21, 2011 hearing that this Motion only seeks reimbursement of expenses incurred from the Petition Date through February 15, 2011. Thus, the Debtor incurred all of the costs at issue before it foreclosed its Assessment Lien or conveyed title of Unit 1704 to OneWest. In other words, this Order only grants a surcharge for expenses incurred while OneWest was the first mortgagee on Unit 1704, under circumstances where the First Mortgagees undisputedly reaped the primary benefit of those expenses.

 *9 [12] Second, the Court finds that whether OneWest deliberately delayed taking title to Units 307 and 1704 is irrelevant to the determination of the Motion. The purpose of § 506(c) is to prevent a secured creditor's unjust enrichment, not to punish dilatory intent. See JKJ Chevrolet,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994124884&ReferencePosition=483" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994124884&ReferencePosition=483"  26 F.3d at 483. The undisputed facts are that the expense of maintaining the Common Elements were the reasonable, necessary costs of preserving OneWest's collateral, and that OneWest benefited from the expenditure. It would be inequitable to permit OneWest to enjoy this benefit without paying its fair share of the cost. Applying § 506(c) avoids such a result. Therefore, the Court finds that a surcharge is appropriate.

 IV. Enforcement of Surcharge
 [13] For the reasons set forth above, the Court finds that OneWest should bear the pro rata cost of preserving the Common Elements. To give effect to this relief, the Debtor seeks authority to (1) make demand upon OneWest for payment of the surcharge, and (2) record a claim of lien for the amount of the surcharge for each respective Unit. [FN16] In the event OneWest fails to pay the sums due for its respective Units within thirty days of demand, the Debtor requests authority to (a) seek a contempt judgment for damages from this Court, (b) seek an order from this Court directing the public sale of the subject Units free and clear of all liens, claims or encumbrances, or (c) commence an action in state court to foreclose its claim of lien. The Debtor urges that some enforcement mechanism is necessary because of the First and Second Mortgagees' general pattern of ignoring this case as it relates to their respective collateral. The Debtor points out that of the 252 First and Second Mortgagees potentially affected by the outcome of this Motion, only OneWest filed an objection.

 [14] It would be inappropriate, however, to determine the proper method of compelling compliance with this Order without first giving OneWest the opportunity to comply willingly. That the First and Second Mortgagees have generally remained aloof until this point is not evidence that the Mortgagees, or OneWest in particular, will fail to pay the surcharge awarded herein. Of course, the Court retains its inherent authority to enforce compliance with its own orders. See Jove Engineering, Inc. v. I.R.S.,
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1966105033" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1966105033"  384 U.S. 364, 370, 86 S.Ct. 1531, 16 L.Ed.2d 622 (1966) ("There can be no question that courts have inherent power to enforce compliance with their lawful orders through civil contempt."). The Court will consider the appropriate method of compelling such compliance if and when it becomes necessary. Therefore, the Court will deny the Motion without prejudice to the extent it seeks authority to enforce the surcharge beyond demand for payment.

CONCLUSION
 The Court finds that § 506(c) applies without reference to state law in light of the section's language, and because § 506(c) codifies well-established federal common law. The Court further finds that the Bankruptcy Code preempts Florida law to the extent the latter purports to limit the Debtor's power under § 506(c). As such, because the Debtor's expenditures for the upkeep of the Common Elements were necessary, reasonable, and benefitted OneWest, the Court will grant the Debtor's request for a surcharge. However, the Court denies without prejudice the Motion to the extent it seeks authority to enforce the Debtor's surcharge through extraordinary means without further order of the Court.

ORDER
 *10 The Court, having reviewed the submissions of the parties, the applicable law, and being otherwise fully advised in the premises, hereby

 ORDERS AND ADJUDGES that:

 1. OneWest's Objection is OVERRULED.
 2. The Motion is GRANTED IN PART.
 3. A surcharge is granted in favor of the Debtor against the Units securing OneWest's claims in the amounts reflected in the attached Exhibit A-2.

 4. The Debtor may make demand upon OneWest for payment of the surcharge granted herein. OneWest shall pay the sums due on account of such surcharge within thirty (30) days of the mailing of such demand.

 5. With respect to any other form of enforcement without further order, the Motion is DENIED WITHOUT PREJUDICE.
 6. The Court retains jurisdiction to enforce the provisions of this Order.
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FN1. In 2009, the FDIC sold Indymac Bank, FSB to OneWest, including mortgages at issue in this case. See One West's Request for Judicial Notice (D.E.151); see also Press Release, FDIC, FDIC Closes Sale of Indymac Fed. Bank, Pasadena, Cal. (Mar. 19, 2009) (on file with the FDIC). Therefore, references to Indymac Bank are interchangeable with OneWest throughout the record, exhibits, and this Order.

FN2. Capitalized terms not defined in this Order have the meaning ascribed to them in the Plan.

FN3. The Declaration is recorded at Official Records Book 19935, Page 1260 of the Public Records of Palm Beach County, Florida.

FN4. Specifically, the Common Elements include: 

1. All structural walls, floors, columns, roofs and other structural elements of the various buildings within the Condominium that contain Units; 2. All parking lots, driveways and other paved areas intended to provide vehicular access within the Condominium, together with all access gates and perimeter fences within the Condominium; 

3. All of the real property contained within the Condominium, including all landscaping and grass located thereon and also including all land beneath the various buildings containing Units within the Condominium; and 

4. The recreational facilities within the Condominium, including the clubhouse and swimming pool. 

The Limited Common Elements include patios and balconies adjoining Units, and garages, storage spaces and/or parking spaces specifically assigned to a respective Unit.

FN5. Similarly, pursuant to the Plan, the Common Elements constitute part of the collateral securing all of the Allowed Secured Claims in the First Mortgage Classes.

FN6. As discussed below, OneWest relies on Florida Statutes section 718.116(1)(b) for the proposition that the first mortgagee on a condominium may not be compelled to pay assessments prior to taking title to the condominium. Neither party addressed whether the Declaration itself, which essentially incorporates section 718.116(1)(b), prevents the Debtor from seeking to compel One West to pay Assessments prior to OneWest's taking title to its Units. However, the Court notes that Florida Statutes section 718.303 provides that "an action for failure to comply" with the provisions of a declaration of condominium may be brought by "the association or by a unit owner[.]" Fla. Stat. § 718.303(1). Thus, the Condominium Act appears to provide that only condominium associations and unit owners may enforce the provisions of a declaration of condominium. See Cali v. Meadowbrook Lakes View Condo. Ass'n B Inc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3926&FindType=Y&ReferencePositionType=S&SerialNum=2025223161&ReferencePosition=367" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3926&FindType=Y&ReferencePositionType=S&SerialNum=2025223161&ReferencePosition=367"  59 So.3d 363, 367 (Fla. 4th DCA 2011) ("The Declaration of Condominium strictly governs the respective duties and responsibilities as between an association and the unit owners." (citing Woodside Vill. Condo. Ass'n v. Jahren,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=2002035530&ReferencePosition=456" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=2002035530&ReferencePosition=456"  806 So.2d 452, 456 (Fla.2002))).

FN7. Exhibit A-2(b) to the Joint Stipulation indicates that OneWest holds mortgages on four Units: 307, 610, 1308, and 1704. OneWest's papers, however, only make arguments with respect to Units 307 and 1704, and do not mention Units 610 and 1308.

FN8. David J. Stern, P.A. initially represented OneWest in both the Unit 307 and 1704 foreclosure actions. That law firm withdrew from thousands of mortgage foreclosure cases throughout Florida in late 2010 and early 2011.

FN9. The Plan provides for the Debtor to acquire title to Units and then surrender title to the Units' respective "Presumed Mortgagees," among other possible relief. See Plan art. V.

FN10. The Joint Stipulation indicates that Indymac Bank now owns Unit 1704. Jt. Stip. at 8. As explained above, this Order refers to Indymac Bank and OneWest interchangeably.

FN11. The written Motion seeks relief against First and Second Mortgagees. However, the Debtor stipulated at the June 21, 2011 hearing that it did not seek to surcharge any Second Mortgagee.

FN12. OneWest also cites to several provisions of Chapter 720, Florida Statutes, which governs homeowners' associations. However, Chapter 720 is irrelevant to determining the powers of a condominium association in bankruptcy, because there is an entire chapter of Florida law specifically dealing with condominiums. See McKendry v. State,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1994111668&ReferencePosition=46" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1994111668&ReferencePosition=46"  641 So.2d 45, 46 (Fla.1994) ("a specific statute covering a particular subject area always controls over a statute covering the same and other subjects in more general terms"). Additionally, as explained below, the Court finds that § 506(c) preempts the Condominium Act. For the same reasons, assuming Chapter 720 limits the Debtor's ability to surcharge OneWest, § 506(c) preempts any such limitation.

FN13. Preemption aside, the Court notes that OneWest's reliance on sections 718.115 and 718.303 is misplaced. Essentially, OneWest argues that these sections preclude the possibility that a condominium association may recover assessments from a mortgagee. This argument is untenable considering that section 718.116(1)(b) specifically provides that a first mortgagee may be liable for assessments, albeit in the context of limiting that liability.

FN14. The Rules of Decision Act provides that "The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply." 28 U.S.C. § 1652.

FN15. The Debtor also argues that OneWest consented to the expenditures by taking mortgages on Units, including the Common Elements, with notice that the Declaration expressly required the Debtor to maintain, operate, and insure the Common Elements. As the Debtor points out, the Declaration was recorded prior to any mortgage on any Unit. However, because the Court finds that the expenses at issue were necessary, reasonable, and benefitted OneWest, the Court need not resolve the Debtor's consent argument.

FN16. In its written proposed order, the Debtor sought authority to record a claim of lien for the amount of the surcharge "prior, paramount and superior to the lien and effect of the mortgages securing the claims of any First Mortgagee or Second Mortgagee[.]" Debtor Proposed Order at 17. The Court will not consider this relief because the Debtor did not request it in the written Motion and thus no First Mortgagee, with the possible exception of OneWest, received notice of the request. However, the Court notes that the case the Debtor cites in support of its request to record super-priority liens, In re Better-Brite Platting,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1989143169" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1989143169"  105 B.R. 912 (Bankr.E.D.Wisc.1989), vacated, 136 B.R. 526 (1990), is not compelling. Aside from being vacated, that case is distinguishable because it involved environmental claims, which pose unique challenges in bankruptcy and are afforded high priority due to concerns for public health and safety. See, e.g., In re Wall Tube & Metal Products Co.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987125068&ReferencePosition=123" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987125068&ReferencePosition=123"  831 F.2d 118, 123 (6th Cir.1987).

 --- B.R. ----, 2011 WL 3290239 (Bankr.S.D.Fla.)
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