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United States District Court, M.D. Florida,

Orlando Division.

In re MIRABILIS VENTURES, INC., Bankruptcy Case No. 6:08-BK-4327.

Mirabilis Ventures, Inc., Plaintiff,

v.

Rachlin Cohen & Holtz, LLP and Laurie S. Holtz, Defendants.

No. 6:09-cv-271-Orl-31DAB.
July 14, 2011.
 Bernard H. Gentry, Jr., Roy Scott Kobert, Todd K. Norman, Broad and Cassel, Attorneys at Law, Orlando, FL, Rhett Traband, Mark F. Raymond, Michael A. Shafir, Broad and Cassel, Attorneys at Law, Miami, FL, for Plaintiff.

 C. Thomas Tew, Joseph A. Demaria, Brett M. Halsey, Tew Cardenas, LLP, Jessica R. Frank, Fowler White Burnett, PA, Miami, FL, Charles J. Meltz, Jeanelle G. Bronson, Grower, Ketcham, Rutherford, Bronson, Eide & Telan, PA, Orlando, FL, for Defendants.

ORDER
 

 GREGORY A. PRESNELL, District Judge.

 *1 This matter comes before the Court on the Motion to Exclude the Testimony of Barry J. Epstein (Doc. 72) filed by the Defendants, the response in opposition (Doc. 92) filed by the Plaintiff, Mirabilis Ventures, Inc. ("Mirabilis"), and the reply (Doc. 98) filed by the Defendants. The Court conducted an evidentiary hearing on June 24, 2011.
 I. Background
 Except where noted, the following information is undisputed. Mirabilis was one of a web of entities that played a role in a scheme by Frank Amodeo ("Amodeo") to misappropriate payroll taxes that should have been paid over to the Internal Revenue Service. The scheme involved professional employer organizations ("PEOs"), which provided human resources and payroll services to client companies. The PEOs would, among other services, calculate the payroll taxes that ought to be withheld from the paychecks of each client company's employees. The PEOs would then collect those sums from the client companies. Rather than being turned over to the IRS, as the law required, the funds would be diverted to other ends, including funding operations of Amodeo-linked businesses or buying real estate, vehicles and other property.

 At all times pertinent to this matter, Defendant Laurie Holtz ("Holtz") was a certified public accountant; Defendant Rachlin Cohen & Holtz, LLP ("Rachlin Cohen") was his firm. According to the allegations of the Second Amended Complaint (Doc. 52), Rachlin Cohen was retained in 2004 by one of Amodeo's companies, AQMI Strategy Corporation ("AQMI"), to give consulting and accounting advice regarding a plan, known as the "Sunshine Companies Plan," to divest Presidion Corporation ("Presidion") of some PEO subsidiaries that had outstanding payroll tax liabilities. [FN1] (Doc. 52 at 6). The Sunshine Companies Plan involved 1) selling the PEOs' book of business--i.e., their list of client companies--to other PSI subsidiaries; 2) selling the now assetless PEOs to an Amodeo-controlled company; and 3) having Amodeo negotiate a partial forgiveness of the PEOs' payroll tax liability with the IRS. So far as the record shows, the IRS never questioned the legality of the Sunshine Companies Plan.

FN1. A Presidion subsidiary, Presidion Solutions, Inc. ("PSI"), served as the holding company for a number of PEOs, including five that had previously had the word "Sunshine" in their names. Those five companies were the subject of the Sunshine Companies Plan. It should be noted that, in contrast with subsequent events, there is no allegation that Amodeo or any of the parties to this suit were responsible for the payroll tax liability that gave rise to the Sunshine Companies Plan.

 At some point--the record is not clear as to when--Rachlin Cohen and Holtz were hired by Mirabilis. Mirabilis was engaging in a campaign of acquiring other companies; Rachlin and Holtz were to perform due diligence on potential acquisitions. [FN2] So far as the record shows, the Defendants were not employed to perform any auditing services for Mirabilis. Holtz eventually became chair of the Mirabilis Board of Directors. Although the record is not clear on this point, it appears that Holtz and Rachlin Cohen stopped performing accounting services for Mirabilis and other Amodeo-related companies around the same time that Holtz joined the Mirabilis Board.

FN2. There is no contention that the Defendants failed to properly perform their due diligence services. At the hearing, Epstein testified that he had "no quarrel ... with the technical aspect of the due diligence." (Hearing transcript at 16.)

 Amodeo was not an officer of Mirabilis, and there is a factual dispute as to how much control, if any, he had over the company. However, it appears from the record that Amodeo had at least some influence over the company's operations. In addition, it appears that Amodeo was financing Mirabilis's operations with payroll taxes looted from PEOs controlled by PSI's remaining subsidiaries.  [FN3] According to the Plaintiff, Amodeo and his co-conspirators came up with a plan--called the "PBS Plan"--to use these payroll tax funds to pay operating expenses for various businesses, including Mirabilis, and eventually use the resulting profits to pay the payroll tax liability to the IRS. The Defendants deny knowing about the PBS Plan or that payroll taxes diverted from PSI subsidiaries were being used to fund Mirabilis.

FN3. Amodeo gained control of these subsidiaries, and access to their funds, after the Sunshine Plan was carried out.

 *2 Eventually, Mirabilis's business collapsed, and in May 2008, the company filed a voluntary petition for relief in the Middle District of Florida Bankruptcy Court. The instant matter was originally filed as an adversary proceeding in that bankruptcy case. It was brought at the direction of R.W. Cuthill ("Cuthill"), who was appointed president of Mirabilis in May 2008. (Doc. 139 at 1 in Case No. 6:08-cr-231).

 On September 23, 2008, Amodeo pled guilty to a number of felonies, including a failure to collect and remit payroll taxes. (Doc. 41 in Case No. 6:08-cr-176). He was sentenced to 22 and a half years in prison and ordered to pay restitution to the IRS of approximately $180 million. (Doc. 125 in Case No. 6:08-cr-176). After originally pleading guilty, Mirabilis was permitted to plead nolo contendere to charges of conspiracy and wire fraud for its role in the scheme (Doc. 149 in Case No. 6:08-cr-231). The company has been ordered to pay restitution in the amount of $200 million as a consequence of the role it played in Amodeo's scheme. By way of the instant suit, Mirabilis seeks to "recoup" this $200 million obligation.

 The Second Amended Complaint (Doc. 52) includes four counts. In Count I, Mirabilis asserts a professional negligence claim against the Defendants for failing to advise the company "that the Sunshine Companies Plan, the PBS Plan and [Mirabilis's] operations could result in criminal and civil liability". (Doc. 52 at 10). In Count II, Mirabilis asserts that the Defendants breached their fiduciary duty by failing to advise the company that "entities with authority to exercise significant control over the financial affairs of a company have a statutory duty to withhold, collect, truthfully account for, and pay over payroll 'trust fund taxes' " and "that employment of such schemes as the Sunshine Companies Plan, and PBS Plan, involving the nonpayment of the trust funds, could result in criminal and civil liability" for Mirabilis. (Doc. 52 at 12). In Count III, Mirabilis asserts that Rachlin was negligent in its oversight of Holtz. (Doc. 52 at 13). And in Count IV, Mirabilis asserts that the Defendants breached their fiduciary duties to the company by aiding and abetting Amodeo in formulating and carrying out the Sunshine Companies Plan and the PBS Plan by consulting with Amodeo and advising him, preparing documents, attending meetings, and the like. (Doc. 52 at 14). To support at least some of these claims, Mirabilis seeks to present the expert testimony of Barry Epstein ("Epstein"), a Certified Public Accountant. By way of the instant motion, the Defendants seek to preclude Epstein from testifying.

 II. Legal Standard
 Federal Rule of Evidence 702 governs the introduction of expert testimony. In pertinent part, it provides: 

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case. 

  *3 From the reference to "scientific knowledge" and the condition that it  "will assist the trier of fact," the Supreme Court has interpreted Rule 702 to require that expert testimony on scientific matters have the following inter-connected attributes: 

. that it be "scientific," having a "grounding in the methods and procedures of science"; 

. that it bear the hallmarks of "knowledge," which "connotes more than subjective belief or unsupported speculation"; and 

. that it "assist the trier of fact" or "fit" a matter at issue, meaning that it expresses scientific knowledge as to the proposition for which it is offered. 

  Daubert v. Merrill Dow,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1993130674" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1993130674"  509 U.S. 579, 592, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993). Even though Daubert dealt only with "scientific" knowledge, the Supreme Court has subsequently acknowledged that its principles apply to all varieties of expert testimony. Kumho Tire Co., Ltd. v. Carmichael,
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 Under Rule 702 and Daubert, the district courts must act as  "gatekeepers," admitting expert testimony only if it is both reliable and relevant. Rink v. Cheminova, Inc.,
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2007464135" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2007464135" ). The burden of laying the proper foundation for the admission of expert testimony is on the party offering the expert, and admissibility must be shown by a preponderance of the evidence. Cook v. Sheriff of Monroe County, Florida,
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006331636&ReferencePosition=1107" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006331636&ReferencePosition=1107" ) (internal citation omitted). In assessing whether this burden has been met and whether the proffered testimony is sufficiently reliable, the Court should consider the following factors: (1) whether the testimony can be or has been verified by the scientific method through testing; (2) whether the underpinnings of the testimony have been subject to peer review; (3) the known or potential rate of error in the witness's technique(s); and (4), if the circumstances might allow for it, whether the substance of the testimony has gained acceptance in the relevant scientific community. See Daubert,
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 III. Analysis
 Epstein begins his 48-page report with a section of background facts. (Doc. 72-1 at 4-10) (henceforth, the "Report"). The Defendants challenge this section as an "improper factual narrative," describing it as simply a recitation of the Plaintiff's version of the facts in this case. (Doc. 72 at 8). However, contrary to the Defendants' assessment, it appears that Epstein includes these and other factual assertions in an effort to satisfy Fed.R.Civ.Pro. 26(a)(2)(B)(I), which requires that an expert's report contain "a complete statement of all opinions the witness will express and the basis and reasons for them" (emphasis added). As set forth below, it is debatable as to how well this statement of facts accomplishes that end, but it does not appear to have been offered for an improper purpose. [FN4]
FN4. Of course, to the extent that the evidence at trial is at odds with the asserted facts relied upon by Epstein in forming his opinions, those opinions would be undermined or invalidated. See Federal Rule of Evidence 703 (requiring that expert opinions be based upon "sufficient facts or data").

 *4 After providing an overview of the two opinions he intends to express and his qualifications  [FN5] for expressing them (Report at 11-13), Epstein sets forth the opinions he wants to offer and the key findings he has made. The first opinion Epstein intends to offer is as follows:

FN5. The Defendants do not challenge Epstein's professional qualifications. 

Rachlin Cohen & Holtz, LLP failed to establish and/or act in accordance with a system of quality control that would have ensured compliance with professional standards, and as a consequence failed to respond appropriately to knowledge it obtained regarding apparently illegal activity taking place at Mirabilis Ventures, Inc. 

  (Report at 11).

 Epstein also provides the following "key findings" that, in his view, support of this opinion: 

Consistent with professional standards developed by the AICPA, Rachlin Cohen & Holtz, LLP should have had operational a functioning, firm-wide system of quality control, designed such that the firm would have detected the illegal activity taking place at Mirabilis Ventures, Inc. and would have, as a consequence, caused it to have ceased its relationship with the client. 

Rachlin Cohen & Holtz, LLP deviated from professional standards governing consulting services in the performance of due diligence engagements for Mirabilis Ventures, Inc. 

Rachlin Cohen & Holtz, LLP deviated from professional standards governing tax services in its engagements with Mirabilis Ventures, Inc. 

  (Report at 11).

 Epstein's second opinion is that 

In his capacity as a CPA, Laurie Holtz failed to comply with appropriate professional standards while conducting engagements with Mirabilis Ventures, Inc. both during his tenure at Rachlin Cohen & Holtz, LLP and during his retention by Mirabilis Ventures, Inc. as Chairman of the Board. 

  (Report at 11).

 Epstein's "key findings" in support of this second opinion are that 

Laurie Holtz deviated from professional standards governing tax services in his engagements with Mirabilis Ventures, Inc. while a partner at Rachlin Cohen & Holtz, LLP. 

Laurie Holtz violated a number of the provisions of the AICPA's Code of Professional Conduct during his engagements with Mirabilis Ventures, Inc. both during his tenure at Rachlin Cohen & Holtz, LLP and during his engagement by Mirabilis Ventures, Inc. as Chairman of the Board. 

Laurie Holtz did not appropriately adhere to the standard of care that an ordinary, reasonable, and prudent CPA, in like circumstances, would be expected to comply with. 

  (Report at 11).

 After thorough review, the Court finds that these opinions and their supporting findings are deficient in numerous ways. First, in some instances Epstein relies on professional standards that are plainly inapplicable to the work being performed by the Defendants or that cannot reasonably be considered "standards" at all. For example, he contends that the Defendants violated Statement on Quality Control Standards No. 7 ("SQCS No. 7"), which was promulgated by the American Institute of Certified Public Accountants ("AICPA"). He admits that the Statements on Quality Control Standards "apply to the firm's accounting and auditing practice," (Report at 15-16) and that the Defendants were not performing such services for Amodeo, AQMI, Mirabilis, or any of the other entities involved in Amodeo's scheme. Despite this admission, he contends that, in his experience, "these or closely analogous requirements would be equally useful for all other professional practice areas." However, the question is not whether such requirements would be "useful"; the question is whether a failure to abide by such standards constitutes a violation of a professional obligation. Epstein has not produced any evidence in support of his assertion that abiding by such standards is something more than just a good idea, or that accountants generally understand that SQCS No. 7 or some similar obligation applies to every aspect of their practices. [FN6]
FN6. Epstein does cite to a treatise that, in his view, supports the idea that accountants are obligated to abide by the Statements even when not engaged in accounting or auditing. The passage he quotes reads as follows: "Technically, the Statements on Quality Control apply only to auditing, other attestation, and accounting services for which professional standards have been established by the AICPA. As a practical matter, however, every CPA firm should have quality control procedures applicable to every aspect of its practice." (Report at 16 n.49) (quoting O. Ray Whittington and Kurt Pany, Principles of Auditing and Other Assurance Services, 2008 ed. at 47-48). Again, this passage limits the applicability of the Statements to practice areas that the Defendants were not engaging in here. It does nothing to show that CPAs have an professional obligation to abide by SQCS No. 7 no matter what work they might be performing.

 *5 However, this discussion of the particular standards that might or might not apply to the Defendants' conduct is mostly beside the point. Even assuming arguendo that SQCS No. 7 or the other standards cited by Epstein are applicable, his opinion falls short because, with few exceptions, he fails to describe what quality control systems those standards required the Defendants have in place. The (theoretical) systems are described only in the vaguest of terms, e.g., "a functioning, firm-wide system of quality control, designed such that the firm would have detected the illegal activity taking place at Mirabilis Ventures, Inc." (Report at 15). Epstein does not identify the components of such a system, or how likely it would have been to detect the illegal activity. He never says, for example, that "proper quality control for a firm in Rachlin Cohen's position would have required daily review of record "X" and record "Y", which would have shown that Mirabilis was being funded with payroll taxes from Presidion subsidiaries." Just as importantly, Epstein does not describe any systems that the Defendants actually had in place. At least so far as the report discloses, Epstein cannot properly opine that the Defendants failed to have the proper systems in place, because he did not look at those systems. Rather, he appears to work backward from the fact that the illegal activity was not detected to reach a conclusion that the systems for detecting such activity were not in place. Unless accounting firms are obligated to put in place quality control systems that insure the detection of all illegal activity, the fact that the payroll tax diversion was not detected, alone, does not mean that the firm failed to adhere to the proper professional standards. And, there is no contention that Rachlin Cohen agreed to insure Mirabilis against any risk of financial impropriety, so as to justify holding it to such a high standard.

 Epstein also points to particular actions taken by the Defendants that, in his view, constituted ethical breaches. These assertions also do not stand up to scrutiny, for various reasons. Epstein takes issue with the work performed by Holtz as a consultant for AQMI in connection with the Sunshine Plan. (Report at 22-23). In particular, he complains that Holtz accepted the engagement before performing a background check on Amodeo, which would have revealed that Amodeo had been convicted of fraud and disbarred years before. (Report at 22). However, at the hearing in this matter, Epstein testified that knowledge of Amodeo's past misdeeds, alone, would not have required the Defendants to forego working for him. Epstein also contends that it was "troubling" to him that Holtz failed to properly oversee another Rachlin Cohen accountant, Jose Marrero ("Marrero"), in that he "did not seem to object when Mr. Marrero was subsequently excluded from the Mirabilis client service team, which followed Mr. Marrero's attempt to explicitly warn Mirabilis about the criminal penalties and other ramifications applicable to failures to timely remit withheld taxes." (Report at 23). However, no mention of Marrero's (alleged) exclusion appears in the background facts section of Epstein's report, and no source is provided for this contention. As such, there is no way to assess whether this opinion has any basis in fact. In addition, it should be noted that the Sunshine Companies Plan work was performed for AQMI, not Mirabilis. Because of this, it is not clear why Marrero or the Defendants would have (or should have) attempted to warn Mirabilis of the consequences of failing to remit payroll taxes. Finally, as noted above, the Sunshine Companies Plan involved the sale of the companies' books of business before the companies' acquisition by Amodeo. By the time Amodeo gained control of these companies, they were no longer collecting payroll taxes, making a warning about the perils of failing to remit those taxes superfluous.

 *6 Along these same lines, Epstein appears to assert that the Defendants breached their ethical obligations by failing to cease work on the Sunshine Companies Plan once they "had suspicions, if not actual knowledge, of possible fraud by the client's dominant person." (Report at 23). But Epstein fails to point to any fraud committed by Amodeo during the time the Defendants worked on the Sunshine Companies Plan, or anything that would have notified the Defendants that such fraud was going on at that point. [FN7]
FN7. At the hearing in this matter, Epstein testified that Amodeo's criminal background and what he referred to somewhat disparagingly as the "clever" nature of the Sunshine Companies Plan he came up with should have made the Defendants suspicious of his activities going forward. But Epstein had already testified that knowledge of Amodeo's background would not have compelled them to stop working for him, and, so far as the record discloses, neither the IRS nor any law enforcement agency has ever found fault with the Sunshine Companies Plan. Even Epstein appears to concede that the Sunshine Companies Plan was lawful. It is difficult to square these facts with a conclusion that knowledge of the Sunshine Companies Plan should have made the Defendants suspect Amodeo was committing or about to commit fraud.

 At various points, Epstein opines that the Defendants should have intervened in order to stop Mirabilis's illegal activity. [FN8] This, of course, presumes that Holtz or others in his firm knew of the payroll tax diversion before Holtz resigned from Mirabilis--a point the Defendants vigorously dispute. But assuming this to be the case, it should be obvious to the average person that an accountant who learns of financial fraud at a client company and simply goes along with it has committed an ethical violation. [FN9] As a matter of common understanding, Epstein's opinion on this point would not be helpful to the finder of fact.

FN8. For example, Epstein states that "there is nothing to suggest that Mr. Holtz ever took steps to cause his clients ... to cease their inappropriate, erroneous or fraudulent behaviors relative to the withholding taxes held in trust." (Report at 25).

FN9. During the hearing on this matter, counsel for both sides agreed with this point.

 Throughout his report, Epstein reaches conclusions that simply are not justified by the facts on which he relies, or are not material to the instant case. For example, he asserts that Holtz knew that Amodeo "was educated about the process of conducting a payroll tax fraud by virtue of his (that is, AQMI's) engagement to consult with Presidion." (Report at 35). But preparing the Sunshine Companies Plan to reduce the payroll tax liability did not require any knowledge as to how the fraud had been carried out, and Epstein does not point to anything showing that Amodeo was made aware of the methodology by Presidion. [FN10] He opines that Holtz created a conflict of interest by serving on Mirabilis's Board of Directors after his firm had performed due diligence on some companies acquired by Mirabilis, because this might have made him reluctant to criticize those companies in his role as a board member. (Report at 26). But there is no suggestion anywhere in this case that this alleged conflict of interest caused any harm to Mirabilis.

FN10. In addition, the mechanics of payroll tax fraud are not particularly complicated: one simply keeps the money. Getting away with it, of course, is much more difficult. But there is nothing in the record suggesting that the guilty parties at the Sunshine Companies got away with it, or that their secrets for doing so were passed along to Frank Amodeo by Presidion.

 There are other examples the Court could cite, such as Epstein's inability to identify the point or points in time when the malpractice occurred. However, the foregoing is sufficient. Simply stated, Epstein's proposed testimony does not meet the requirements of Rule 702 and Daubert. Accordingly, the Motion to Exclude the Testimony of Barry J. Epstein (Doc. 72) is GRANTED, and Epstein will not be permitted to testify as an expert in this case.

 DONE and ORDERED.
 Slip Copy, 2011 WL 2784105 (M.D.Fla.)

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

PAGE  
1

