obligations (of either type), I don’t believe that I should prevent its appointment. Of
course, no claimant may appropriately object to the appointment of any post-Effective
Date administrator out of concern that such administrator will litigate hard against it.
When the claim warrants an objection, that is precisely what any such administrator is
supposed to do.
6. Exculpation Provisions
The State of New York, the Town of Salina, and Green Hunt Wedlake also object
to the “exculpation” provisions under the Plan, under which specified major participants
in the case, and their professionals,56 obtain what’s in substance a qualified immunity for
acts undertaken in connection with the case. New York57 and the Town of Salina58 object
to provisions under which the Old GM estate releases any claims it might have, while all
three object to the provision insofar as it provides that third parties (creditors and equity
security holders) would be bound by such a result.
I agree in part. The releases in Article 12.5 by the Old GM estate are
unobjectionable, but the releases in Article 12.6 are third-party releases impermissible
under applicable Second Circuit law, and earlier rulings on my part following the Second
Circuit’s rulings. But as I well understand the abuses that such exculpation provisions
are intended to address, and since most of the claims that creditors and stockholders
might assert would actually belong to the Estate, I’ll approve gatekeeping provisions to
protect the exculpated parties from claims asserted by creditors and stockholders that
actually belong to the Estate, and provide (to the extent I have subject matter jurisdiction

56

See pages 13 and 15, respectively.

57

New York Obj. at 13.

58

Salina Obj. at 21-24.
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and elect to exercise it) that I’ll personally hear any such claims, to separate meritorious
claims from those that are merely harassment.
I’ve dealt with this issue five times before, in my earlier decisions in Chemtura,59
DBSD,60 and three times in Adelphia,61 and needn’t discuss it at comparable length here.
Releases by estates, on the one hand, and by third parties on the other, are very different,
and are governed by different principles of law. Releases by estates involve a give-up of
potential rights that are owned by the estate, and are perfectly permissible in a plan, either
as parts of plan settlements or otherwise,62 though the court must satisfy itself (at least if
anyone raises the issue) that the give-up is an appropriate exercise of business judgment,
and, possibly, in the best interests of the estate.63
By contrast, claims owned by third parties, such as creditors and stockholders, are
subject to different law and considerations. As I explained in the Adelphia Confirmation
Decision,64 while the Code provides that the discharge of a debtor’s liabilities to its
59

In re Chemtura Corp., 439 B.R. 561, 609-614 (Bankr. S.D.N.Y. 2010).

60

DBSD, n.34 above, 419 B.R. at 217-220.
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See In re Adelphia Communications Corp., 368 B.R. 140, 263-270 (Bankr. S.D.N.Y. 2007) (the
“Adelphia Confirmation Decision”); In re Adelphia Communications Corp., 364 B.R. 518, 528530 (Bankr. S.D.N.Y. 2007) (the “Adelphia D&O Policies Settlement Decision”) and, to a lesser
extent, the Adelphia Non-Fiduciary Fees Decision, 441 B.R. at 17 n.41.
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Nothing in the Code prohibits them, and at least many will be affirmatively authorized under
section 1123(b) of the Code, which covers matters that may be included in a plan. Section 1123
provides, among other things, that a plan may provide for “the settlement or adjustment of any
claim … belonging to the debtor or to the estate,” or, alternatively, provide for “the retention and
enforcement by the debtor, by the trustee, or by a representative of the estate appointed for such
purpose, of any such claim….” Section 1123(b)(3).
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In DBSD, I found that the debtor releases were both an appropriate exercise of business judgment
and in the best interests of the estate, see 419 B.R. at 217, and in Chemtura, I recognized the issue
but didn’t need to decide it. See 439 B.R. at 612 n.224 (“Irrespective of whether the release of
claims of that character [those “given by the Debtors of claims the Debtors themselves own”] is
governed by a best interests of the estate or merely a business judgment standard, I see no basis for
finding such releases to be inappropriate.”). Here I likewise don’t need to decide the appropriate
standard, since I expressly find, as a mixed question of fact and law, that the Old GM estate’s
release of claims it owns satisfies both requirements.
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See 368 B.R. at 266.
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creditors doesn’t also result in a discharge of nondebtors’ liabilities on those obligations
to such creditors65 (and, at least impliedly, any other nondebtor obligations to such
creditors, or other third parties), the Code doesn’t say that provisions in plans providing
for such are impermissible. And it says, in section 1123(b)(6), that a plan may “include
any other appropriate provision not inconsistent with the applicable provisions of this
title.” Although (since the Code is silent on the matter) third-party releases aren’t
“inconsistent with the applicable provisions of this title,” the Second Circuit has ruled
that they’re permissible only in rare cases, with appropriate consent or under
circumstances that can be regarded as unique, some of which the Circuit listed.66 But
where those circumstances haven’t been shown, third-party releases can’t be found to be
“appropriate.”67

65

See Bankruptcy Code section 524(e).
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See Deutche Bank AG v. Metromedia Fiber Network, Inc. (In re Metromedia Fiber Network, Inc.),
416 F.3d 136, 142 (2d Cir. 2005) (“Metromedia”); Adelphia Confirmation Decision, 368 B.R. at
266-270 (explaining and applying Metromedia).

67

See Adelphia Non-Fiduciary Fees Decision, 441 B.R. at 17 & n.41. As I noted in the Adelphia
Confirmation Decision, see 368 B.R. at 267, the limitations on third-party releases apply to both
pre- and post-petition events. Even though it’s long been the custom in the bankruptcy
community to make distinctions between releases involving pre- and postpetition conduct (and
postpetition releases are less subject to abuse), “after Metromedia, limitation to postpetition
events, by itself, is insufficient to justify a third-party release.” Id. At least up to now, the Circuit
hasn’t distinguished between them.
As I observed in Chemtura, citing my earlier decision in DBSD, there are good reasons why plan
proponents put in the provisions that I now feel bound to invalidate:
Exculpation provisions are included so frequently in chapter
11 plans because stakeholders all too often blame others for
failures to get the recoveries they desire; seek vengeance
against other parties; or simply wish to second guess the
decisionmakers in the chapter 11 case.
439 B.R. at 610. And that’s so even though most of the claims that might be brought don’t belong
to individual stakeholders, but belong instead to the debtor estates—which quite properly can, and
do, provide exculpation, carefully drafted (as in this case) to carve out from any protection matters
unworthy of protection, such as intentional misconduct or gross negligence.
Strong arguments can be made that the bankruptcy system would be strengthened if plan
fiduciaries were more broadly protected from claims by disgruntled or harassing stakeholders,
such as by the provisions we now have for exculpation granted by estates, which the U.S. Trustee
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As just noted, the Circuit listed certain circumstances that would justify thirdparty releases, one of which is applicable to other releases in the Plan—relating to
asbestos-related claims, none of which were objected to here. But none of the qualifying
circumstances has been even argued to be applicable to the exculpation provisions here.
I well recognize how hard the Debtors, the Chapter 11 Fiduciaries, and their
professionals worked on this case, and how, with thousands of disappointed creditors and
stockholders out there to second guess their actions, they would like to be protected for
their good faith actions in maximizing value and bringing this case to a successful
conclusion. But I’m constrained by existing law to place some limits on their protection.
I’ve spoken many times, including earlier in this very case,68 of the importance of stare
decisis and predictability in commercial cases in this district, and thus must remain
consistent with my earlier decisions, not to mention the Circuit’s. Accordingly, the
exculpation provisions of Article 12.669 must be fixed, consistent with Chemtura, DBSD,
and the Adelphia decisions.
With that said, I recognize the legitimate concerns that prompted the exculpation
provisions that I’m trimming. And as in my earlier decisions,70 I’ll approve language that
addresses those concerns, so long as it falls short of an impermissible third-party release.
Article 12.6 may include language, if Plan supporters wish, requiring third-party claims
of the type now covered to be first brought before me, for a threshold inquiry to confirm
that they actually belong to the third party, and don’t belong, instead, to the Estate. And

Program carefully monitors. But until Congress or the Circuit gives me the authority to authorize
exculpation from claims by third parties, I think I must rule in accordance with existing caselaw.
68

See the 363 Decision, 407 B.R. at 486-487 & n.19, 504.

69

Article 12.5 is fine, and for the avoidance of doubt, objections to Article 12.5 are overruled.

70

See, e.g., Chemtura, 439 B.R. at 612.
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it may further provide, if Plan supporters wish, that, subject to any applicable subject
matter jurisdiction limitations, I’ll at least initially have exclusive jurisdiction to be the
forum for any covered litigation brought by any creditor or equity security holder, so long
as I’m free to abstain and consider whether that litigation would be better conducted
elsewhere.
Since the Plan has the Self-Correcting Feature to which I previously referred, the
Plan is confirmable notwithstanding the changes that I require here. And the Plan will be
confirmed, so long as I receive revised Plan language substantially in conformity with
this Decision.
7. Miscellaneous Objections
I don’t think that I should lengthen this Decision further by specifically
addressing any of the other objections that were filed, or other arguments or argument
variants that were made in connection with the objections discussed above. I’ve
canvassed them and satisfied myself that no material objections other than those I’ve
specifically addressed were raised and have merit. To the extent those objections were
not expressly addressed in this Decision, they’re overruled.
Conclusion
For the foregoing reasons, the Plan will be confirmed, subject to inclusion of the
Plan revisions announced on the record and as required under this Decision. The Debtors
are to settle an order in accordance with this Decision. The time to appeal will run from
the date of entry of the resulting order, and not from the date of this Decision.
Dated: New York, New York
March 7th, 2011

s/Robert E. Gerber
United States Bankruptcy Judge
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