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United States Bankruptcy Court,

S.D. New York.

In re DREIER LLP, Debtor.

Sheila M. Gowan, Chapter 11 Trustee of Dreier LLP, Plaintiff,

v.

Amaranth LLC, et al., Defendants.

Bankruptcy No. 09-15051 (SMB).
Adversary No. 10-03493 (MG).
June 16, 2011.
 Diamond McCarthy LLP by Howard D. Ressler, Esq., New York, NY, J. Benjamin King, Esq. (argued), Dallas, TX, Stephen T. Loden, Esq., Houston, TX, Attorneys for Sheila M. Gowan, Chapter 11 Trustee for Dreier LLP.

 Davis Polk & Wardwell LLP by Amelia T.R. Starr, Esq. (argued), James I. McClammy, Esq., New York, NY, Attorneys for Defendant Amaranth LLC.

 Winston & Strawn LLP by Steven M. Schwartz, Esq. (argued), Samuel S. Kohn, Esq., New York, NY, Attorneys for Defendants Amaranth Advisors L.L.C. and Amaranth Partners LLC.

 United States Department of Justice by Matthew L. Schwartz, Esq. (argued), New York, NY, United States Attorney's Office.

 Klestadt & Winters, LLP by Tracy L. Klestadt, Esq. (argued), Brendan M. Scott, Esq., New York, NY, Attorneys for Official Committee of Unsecured Creditors.

MEMORANDUM OPINION AND ORDER: (I) GRANTING IN PART AND DENYING IN PART
DEFENDANTS AMARANTH ADVISORS L.L.C. AND AMARANTH PARTNERS LLC MOTION TO
DISMISS; AND (II) GRANTING DEFENDANT AMARANTH LLC'S MOTION TO DISMISS
 

 MARTIN GLENN, Bankruptcy Judge.

 *1 Before the Court are two motions to dismiss filed by Amaranth Partners LLC ("Amaranth Partners") and Amaranth Advisors L.L.C. ("Amaranth Advisors"), on the one hand, and Amaranth LLC (together with Amaranth Partners and Amaranth Advisors, the "Defendants"), on the other hand, asserting that the complaint filed against them fails to state a claim upon which relief can be granted pursuant to Federal Rule of Civil Procedure ("Rule") 12(b)(6), made applicable by Federal Rule of Bankruptcy Procedure ("Bankruptcy Rule") 7012. Pursuant to the intentional and constructive fraudulent conveyance provisions of various sections of New York Debtor and Creditor Law  [FN1] (the "NYDCL"), the chapter 11 trustee, Sheila Gowan ("Gowan" or the "Trustee") seeks to avoid and recover prepetition transfers by Dreier LLP to the Defendants in the course of the Ponzi scheme perpetrated by Marc Dreier. [FN2] Because the transfers occurred outside the two-year look-back provision for fraudulent conveyances under the Bankruptcy Code, the Trustee brought this action against the Defendants under the NYDCL with its six-year look-back period. N.Y. C.P.L.R. § 213(8) (McKinney 2011). In total, the Trustee seeks the avoidance and recovery of $28,150,479 from the Defendants to the Dreier LLP estate for distribution to creditors.

FN1. N.Y. DEBT. & CRED. LAW § 270 
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FN2. The complaint also asserts a claim for equitable subordination against the Defendants pursuant to section 510(c) of the Code. 11 U.S.C. § 510(c) ("Notwithstanding subsections (a) and (b) of this section, after notice and a hearing, the court may--(1) under principles of equitable subordination, subordinate for purposes of distribution all or part of an allowed claim to all or part of another allowed claim or all or part of an allowed interest to all or part of another allowed interest; or (2) order that any lien securing such a subordinated claim be transferred to the estate.")

 This opinion is one of three issued today resolving motions to dismiss in similar adversary proceedings commenced by the Trustee against hedge funds that purchased bogus, forged promissory notes (the "Solow Note" or "Notes" or "Solow Notes"). [FN3] The motions to dismiss in all three cases raised many of the same issues; as a result, briefing and argument in the cases was coordinated. The Court's opinion in Gowan v. The Patriot Group, LLC (In re Dreier LLP), Adv. Pro. No. 10-03524(MG) (Bankr.S.D.N.Y. June 16, 2011) (the "Patriot Group Opinion"), resolves two potentially case-dispositive issues raised in all three cases. The Patriot Group Opinion also sets out the principles that apply to the state and federal actual and constructive fraudulent transfer claims. Rather than repeating the lengthy analyses of these issues in this opinion, the discussion in Patriot Group Opinion is incorporated by reference and familiarity with the Patriot Group Opinion is assumed. As to the two potentially casedispositive issues--(i) whether the Preliminary Forfeiture Order entered in the criminal case against Marc Dreier divested the Dreier LLP estate of any rights to the funds sought to be avoided and recovered, and (ii) whether the funds that are the subject of the avoidance actions were held in trust such that they did not form part of the Dreier LLP bankruptcy estate--the Court concludes that motions to dismiss are denied.

FN3. Gowan v. Novator Credit Management (In re Dreier LLP), Adv. Pro. No. 10-04278(MG), ECF Doc. # 37 (Bankr.S.D.N.Y. June 16, 2011); Gowan v. The Patriot Group, LLC (In re Dreier LLP), Adv. Pro. No. 10-03524(MG), ECF Doc. # 46 (Bankr.S.D.N.Y. June 16, 2011).
 Specific to the Defendants here, the Court concludes that as to Amaranth Partners, the motion to dismiss is granted with prejudice as to the constructive fraudulent transfer claims brought under NYDCL §§ 273, 274 and 275 solely with respect to the repayment of principal, and denied as to the payments received in excess of principal. Amaranth Partners' motion to dismiss is denied as to the actual fraudulent transfer claims brought under NYDCL §§ 276 and 276-a. The claim for equitable subordination is dismissed without prejudice.

 *2 With regard to the claims against Amaranth Advisors as the entity for whose benefit the transfers were made, the complaint is dismissed with leave to amend the complaint within thirty days. With regard to the claims against Amaranth LLC as a subsequent transferee, the complaint is likewise dismissed with leave to amend the complaint within thirty days.

I. BACKGROUND
 The Trustee filed this adversary proceeding against the Defendants seeking avoidance and recovery of certain transfers made from Dreier LLP to the Defendants during the course of Marc Dreier's Ponzi scheme. The Trustee seeks avoidance of the transfers from each defendant on different theories of liability: as to Amaranth Partners, the Trustee seeks to avoid and recover the transfers as the initial transferee; as to Amaranth Advisors, the Trustee seeks to avoid and recover the transfers as the entity for whose benefit the transfers were made; and as to Amaranth LLC, the Trustee seeks to avoid and recover the transfers as the subsequent transferee of the transfers. See 11 U.S.C. § 550(a). [FN4]
FN4. Section 550 of the Bankruptcy Code, entitled "Liability of transferee of avoided transfer" provides as follows: 

(a) Except as otherwise provided in this section, to the extent that a transfer is avoided under section 544, 545, 547, 548, 549, 553(b), or 724(a) of this title, the trustee may recover, for the benefit of the estate, the property transferred, or, if the court so orders, the value of such property, from-- 

(1) the initial transferee of such transfer or the entity for whose benefit such transfer was made; or 

(2) any immediate or mediate transferee of such initial transferee. 

11 U.S.C. § 550.

 A. Allegations Against Defendants
 The Trustee filed the First Amended Complaint against all Defendants on October 19, 2010 (the "Complaint") seeking avoidance and recovery of the transfers made by Dreier LLP to Amaranth Partners totaling $28,150,479 in the course of Dreier's Ponzi scheme to become available for distribution to creditors under the actual and constructive fraudulent conveyance provisions of the NYDCL. [FN5] The Defendants filed two separate motions to dismiss the Complaint-one motion on behalf of Amaranth LLC, and one motion on behalf of Amaranth Partners and Amaranth Advisors. (ECF Doc. # s 18, 19, 21, 22.). This opinion resolves both motions.

FN5. The Trustee filed an initial complaint against Defendants on August 9, 2010, and Defendants filed initial motions to dismiss on September 28, 2010. (ECF Doc. # s 1, 7-9, 12, 13.)

 1. First Amended Complaint
 The Complaint asserts the following claims against all of the Defendants:

 

 Count                                 Allegation                              

  No.                                                                          

-------------------------------------------------------------------------------

   I     New York Law Fraudulent Conveyance--11 U.S.C. §§ 544 and 550 and NYDCL

           §§ 276, 276-a, 278 and 279                                          

-------------------------------------------------------------------------------

  II     New York Law Fraudulent Conveyance--11 U.S.C. §§ 544 and 550 and NYDCL

           §§ 273, 278 and 279                                                 

-------------------------------------------------------------------------------

  III    New York Law Fraudulent Conveyance--11 U.S.C. §§ 544 and 550 and NYDCL

           §§ 274, 278 and 279                                                 

-------------------------------------------------------------------------------

  IV     New York Law Fraudulent Conveyance--11 U.S.C. §§ 544 and 550 and NYDCL

           §§ 275, 278 and 279                                                 

-------------------------------------------------------------------------------

   V     Unjust Enrichment                                                     

-------------------------------------------------------------------------------

  VI     Equitable Subordination--11 U.S.C. § 510(c)                           

 

 At the hearing on the motions to dismiss on April 5, 2011 (the "Hearing"), counsel for the Trustee withdrew Count V, unjust enrichment, against the Defendants. Transcript of H'rg 149:17-21, Apr. 5, 2011, ECF Doc. # 52 ("Your Honor had asked before the break whether or not we were going to withdraw the unjust enrichment claim against Amaranth, and we've decided that we will withdraw that claim, so that will not be up before Your Honor today, which may help shorten the proceedings a smidge.").

 2. Amaranth's Involvement in the Fraud
 *3 On November 16, 2004, Amaranth Partners executed documents to invest $25 million in a Solow Note paying interest to Amaranth Partners at 8% on a quarterly basis. (Compl.¶ 35.) Amaranth Partners received four separate interest payments in 2005 of approximately $500,000 each, totaling $2,005,497. (Id. ¶ 38-41 .) On November 16, 2005, Amaranth Partners agreed to extend the term of the Solow Note for ninety days, with an increased interest rate of 9%. (Id. ¶ 46.) Thereafter, on February 16, 2006, Amaranth Partners further extended the Note for an additional forty-five days at an increased interest rate of 12%. (Id. ¶ 48, 50.) Also on February 16, 2006, Amaranth Partners received a transfer of $750,000 from the 5966 Account, representing the first payment of interest due under the Note that matured in November 2005, as modified by the February 2006 extension. (Id. ¶ 51.) On April 1, 2006, Amaranth Partners received transfers of $395,000 from the 5966 Account, representing interest due under the terms of the February 2006 Note and $25,000,000, representing the return of principal initially invested on November 16, 2004. (Id. ¶ 52.) In addition to the repayment of all principal, Amaranth Partners received a total of $3,150,479 of interest, alleged to be "profit" to Amaranth Partners. (Id. ¶ 58.) Accordingly, Amaranth Partners is a "net winner," having received repayment in full of its principal investment plus interest.

 The Complaint alleges that certain elements of these transactions should have raised "red flags" with each of the defendants that are the subject of the Trustee's avoidance actions. The Trustee alleges the following suspicious circumstances: (1) Solow's use of outside litigation counsel, Marc Dreier, to raise capital; (2) Solow's robust financial condition at the time of the purported investments; (3) the comparatively high interest rates associated with the Solow Notes; (4) the "amateurish" financial statements of Solow provided to the Note investors by Dreier; (5) certain provisions of the "Term Loan Agreements" prohibiting Note investors from contacting Solow; and (6) the use of a Dreier LLP attorney trust account to complete the transaction. (Id. ¶ 16-25.)

 Specific to the Defendants, the Complaint alleges they should have known that something was amiss based on their dealing with a "known" fraudster, Kosta Kovachev ("Kovachev"), who was brokering the deal with Amaranth. (Id. ¶ 26- 30.) At the same time that Kovachev was brokering the Notes to Amaranth, Kovachev was also defending a securities fraud complaint brought by the Securities Exchange Commission (the "SEC"). (Id. ¶ 28.) According to the SEC complaint, Kovachev was accused of participating in a $28 million "boiler room" Ponzi scheme that marketed fake timeshares to the elderly. (Id.) Also according to the SEC complaint, Kovachev prepared forged documents, but invoked his Fifth Amendment right against self-incrimination and refused to answer the SEC's questions. (Id.) The information about Kovachev was public, available on the SEC's website and Amaranth had actual notice of the Kovachev SEC action upon receipt of a November 5, 2004 memorandum from Kroll Associates to Amaranth Advisors that stated that Kovachev was a former client of Dreier's who had "been named in a civil complaint by the SEC for his role in a $28 million Ponzi scheme." (Id. ¶ 29-30.)

 *4 The Complaint alleges additional evidence should have put Amaranth on notice of the fraud, including the frequency of contact between Amaranth and Kovachev. Kovachev contacted Adrian Kingshott ("Kingshott"), an employee of Amaranth Advisors, ten times over the two-day period from November 3-4, 2004 regarding Defendants' participation in the Note Fraud. (Id. ¶ 32.) Indeed, Kingshott wrote to another employee that he detected a "certain urgency" on the part of Dreier to get the deal done because Kovachev called him "5 times a day for the last 2 days." (Id. ¶ 34.)

 The Trustee also points to certain internal statements regarding the financial condition of Solow and the commercial unreasonableness of the transaction from Solow's perspective. (Id. ¶ 33-37.) For example, the Trustee points to statements made by the head of Amaranth Advisors and another group of hedge funds stating that it was unlikely that Solow would issue notes with such high interest rates. (Id. ¶ 36.) The Trustee asserts that Defendants failed to make reasonable inquiries about Solow's financial condition that would have revealed the fraudulent nature of the transaction. (Id. ¶ 37.) Finally, the Trustee points to several internal emails and conversations between Defendants' employees that, according to the Trustee, suggest that Defendants' employees were concerned with the legality of the transaction, including comments regarding a request for another extension and whether Defendants were still on schedule to get paid. (Id. ¶ 54-57.)

 3. Relationship Between Amaranth Entities
 The Trustee asserts liability of each Defendant on a different theory. Amaranth Advisors is an investment manager that manages Amaranth LLC's investment portfolio and Amaranth Partners' trading activity. (Id. ¶ 7.) Amaranth Partners is a "feeder fund"; it raised capital, substantially all of it invested in Amaranth LLC. (Id. ¶ 8, 64.) Amaranth LLC is the "master fund" of the Amaranth group. (Id. ¶ 9.)

 Amaranth Partners received the transfers from Dreier LLP that the Trustee seeks to avoid as the initial transferee. (Id. ¶ 8.) According to the Trustee, Amaranth Advisors directed Amaranth Partners' participation in the transactions with Solow and benefited from the transfers from Dreier LLP to Amaranth Partners. (Id. ¶ 10.) As further evidence of the relationship between Amaranth Partners and Amaranth Advisors, the Complaint states that: 

Amaranth Advisors was the agent of Amaranth Partners and Amaranth LLC pursuant to "Advisory Agreement" that broadly gave Amaranth Advisors the authority to make trading and investment decisions on behalf of Amaranth Partners and Amaranth LLC.... Amaranth Advisors directed the "passive pool's" trading and investments, including Amaranth Partners' investments in the Note Fraud. 

  (Id. ¶ 66.) Amaranth Advisors signed the transaction documents on Amaranth Partners' behalf, and wire instructions were addressed to "Amaranth Partners LLC, c/o Amaranth Advisors, L.L.C." (Id. ¶ 64.) Amaranth Advisors also purported to benefit from the transfers to Amaranth Partners because in previous litigation, Amaranth Partners and Amaranth LLC stated that their businesses were so intertwined that misconduct harming LLC "directly interfered with Amaranth Advisors' business." (Id. ¶ 65.) The crux of the Trustee's argument is that Amaranth Advisors "arranged for the transfers to happen" and directly benefited from the transfers from Dreier LLP to Amaranth Partners.

 *5 The Trustee asserts liability of Amaranth LLC as a subsequent transferee. The Complaint alleges that "[o]n information and belief, Amaranth Partners, at Amaranth Advisors' direction, transferred the proceeds of its transfers from [Dreier LLP] to Amaranth LLC" and "it is likely that Amaranth Partners invested the money DLLP transferred to it pursuant to the Note Fraud to Amaranth LLC." (Id. ¶¶ 10, 67.)

II. DISCUSSION
 A. Standard on a Motion to Dismiss
 To survive a motion to dismiss pursuant to Rule 12(b)(6), "a complaint must contain sufficient factual matter, accepted as true, to 'state a claim to relief that is plausible on its face.' " Vaughn v. Air Line Pilots Ass'n, Int'l,
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 Following the Supreme Court's decision in Iqbal, courts use a two-prong approach when considering a motion to dismiss. See, e.g ., McHale v. Citibank, N.A. (In re The 1031 Tax Group),
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 *6 Courts do not make plausibility determinations in a vacuum; it is a  "context-specific task that requires the reviewing court to draw on its judicial experience and common sense." Id.
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 Courts deciding motions to dismiss must draw all reasonable inferences in favor of the nonmoving party and must limit their review to facts and allegations contained in (1) the complaint, (2) documents either incorporated into the complaint by reference or attached as exhibits, and (3) matters of which the court may take judicial notice. Blue Tree Hotels Inv. (Canada), Ltd. v. Starwood Hotels & Resorts Worldwide, Inc.,
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 *7 When fraud is pleaded, Rule 9(b) requires the plaintiff to plead fraud with particularity. See Atlanta Shipping Corp., Inc. v. Chem. Bank,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987057252&ReferencePosition=251" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987057252&ReferencePosition=251"  818 F.2d 240, 251 (2d Cir.1987). Pursuant to Rule 9(b) "in alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally." Fed R. Civ. P. 9(b). The Second Circuit has stated that the complaint must: "(1) detail the statements (or omissions) that the plaintiff contends were fraudulent, (2) identify the speaker, (3) state where and when the statements (or omissions) were made, and (4) explain why the statements (or omissions) were fraudulent." Harsco Corp. v. Segui,
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 For claims brought by a bankruptcy trustee, "courts take a more liberal view when examining allegations of actual fraud ... in the context of a fraudulent conveyance, since a trustee is an outsider to the transaction who must plead fraud from second-hand knowledge." Nisselson v. Softbank AM Corp. (In re MarketXT Holdings Corp.),
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 *8 Rule 9(b) imposes additional limitations. First, a pleader cannot allege fraud based upon information and belief unless the facts are "peculiarly within the opposing party's knowledge." Schlick v. Penn-Dixie Cement Corp.,
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 B. Claims Brought Against Amaranth Partners
 As to Amaranth Partners, the Trustee seeks avoidance and recovery of the transfers from Dreier LLP to Amaranth Partners as the initial transferee. 11 U.S.C. § 550(a)(1). [FN6] Because the transfers to Amaranth Partners took place more than two years prior to the petition date, December 16, 2008, the Trustee seeks avoidance on theories of actual fraud under NYDCL § 276, and seeks recovery of attorneys' fees under NYDCL § 276-a (Count I), and constructive fraud under NYDCL §§ 273, 274 and 275 (Counts II-IV). The Trustee also seeks equitable subordination of any future claim filed by the Defendants under 11 U.S.C. § 510(c) (Count VI). The Trustee has withdrawn her claim for unjust enrichment (Count V).

FN6. The parties do not dispute that the initial transfers were made from Dreier LLP to Amaranth Partners.

 1. Claims For Actual Fraudulent Conveyance
 Count I seeks avoidance and recovery of the transfers made to Amaranth Partners as actual fraudulent conveyances under NYDCL § 276. Section 276 of the NYDCL allows the Trustee to avoid any "conveyance made ... with actual intent, as distinguished from intent presumed in law, to hinder, delay, or defraud either present or future creditors." NYDCL § 276. Count I also seeks recovery of attorneys' fees incurred by the Trustee in seeking recovery of such transfers under NYDCL § 276-a.

 As explained in the Patriot Group Opinion, to establish a claim for actual fraudulent conveyance under NYDCL § 276, the Trustee must establish the actual fraudulent intent of the transferor, and need not plead the actual fraudulent intent of the transferee. See Patriot Group Opinion at section II.D.2. The transferor's actual fraudulent intent has been established by virtue of the Ponzi scheme presumption. See Patriot Group Opinion at section II.D.1. Accordingly, the motion to dismiss as it relates to Count I, actual fraudulent conveyance, is denied as to Amaranth Partners. The motion to dismiss as it relates to a claim for attorneys' fees under NYDCL § 276-a is likewise denied as to Amaranth Partners, but attorneys' fees can only be recovered if the Trustee establishes actual fraudulent intent of the transferee.

 2. Claims For Constructive Fraudulent Conveyance
 *9 Counts II, III and IV seek avoidance and recovery of the transfers made to Amaranth Partners as constructive fraudulent conveyances under NYDCL §§ 273, [FN7] 274  [FN8] and 275. [FN9] Like The Patriot Group, Amaranth Partners was a "net winner" because it received full repayment of principal and interest payments. The Trustee concedes that the repayment of principal to Amaranth Partners discharged an antecedent debt and Amaranth Partners gave "fair equivalent" value for the return of principal because repayment of principal extinguished a claim for restitution against Dreier LLP. (Mem. of Law in Opp. to Amaranth Partners LLC and Amaranth Advisors L.L.C.'s Mot. to Dismiss (ECF Doc. # 24) ("Trustee Mem.") at 20.) As explained in the Patriot Group Opinion, the purpose of the NYDCL does not permit the court to "invalidate transfers that were made for fair consideration, at least where no actual intent to hinder, delay or defraud creditors has been shown." HBE Leasing Corp. v. Frank,
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987057252&ReferencePosition=249" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987057252&ReferencePosition=249"  818 F.2d at 249-50 ("In general, repayment of an antecedent debt constitutes fair consideration unless the transferee is an officer, director, or major shareholder of the transferor.") (citations omitted). Accordingly, the Court cannot avoid the transfers to the extent of the repayment of principal which extinguished a valid antecedent debt in the form of a common law claim that Amaranth Partners may have had against Dreier LLP.

FN7. NYDCL § 273 provides: 

Every conveyance made and every obligation incurred by a person who is or will be thereby rendered insolvent is fraudulent as to creditors without regard to his actual intent if the conveyance is made or the obligation is incurred without a fair consideration. 

N.Y. DEBT. & CRED. § 273.

FN8. NYDCL § 274 provides: 

Conveyances by persons in business: Every conveyance made without fair consideration when the person making it is engaged or is about to engage in a business or transaction for which the property remaining in his hands after the conveyance is an unreasonably small capital, is fraudulent as to creditors and as to other persons who become creditors during the continuance of such business or transaction without regard to his actual intent. 

N.Y. Debt. & CRed. § 274.

FN9. NYDCL § 275 provides: 

Conveyances by a person about to incur debts: Every conveyance made and every obligation incurred without fair consideration when the person making the conveyance or entering into the obligation intends or believes that he will incur debts beyond his ability to pay as they mature, is fraudulent as to both present and future creditors. 

N.Y. DEBT. & CRED. § 275.

 To the extent of repayments received in excess of principal, at this stage the Trustee need only allege the absence of one of the elements of "fair consideration" defined in NYDCL § 272 to state a claim for constructive fraudulent conveyance under NYDCL §§ 273, 274 and/or 275. See Patriot Group Opinion at section II.E.2. Under NYDCL § 272(a) "fair consideration" is given for property or an obligation: "[w]hen in exchange for such property, or obligation, as a fair equivalent therefor, and in good faith, property is conveyed or an antecedent debt is satisfied." NYDCL § 272(a). The Second Circuit has explained the test as follows: 

(1) the transferee must convey property in exchange for the transfer, or the transfer must discharge an antecedent debt; 

(2) what the transferee exchanges for the transfer must be of "fair equivalent" value to the property transferred by the debtor; and 

(3) the transferee must make the exchange in "good faith" 

  See Sharp Int'l Corp. v. State St. Bank & Trust Co. (In re Sharp Int'l Corp.),
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006409152&ReferencePosition=53" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006409152&ReferencePosition=53" ) (emphasis added). Here the Complaint alleges the lack of "fair equivalent," to the extent of the transfers received in excess of principal. See Patriot Group Opinion at section II.E.2. Accordingly, the Trustee has stated a claims under NYDCL §§ 273, 274 and 275 for the avoidance of transfers received in excess of principal as constructive fraudulent transfers. The motions to dismiss Counts II, III and IV are granted with prejudice with respect to the repayment of principal, and denied as to the payments in excess of principal.

 3. Equitable Subordination
 *10 Count VI seeks to preemptively equitably subordinate any claim that Amaranth Partners may file against the Dreier LLP estate. The Court concludes that this claim is premature. See Tronox Inc. v. Andarko Petroleum Corp. (In re Tronox, Inc.),
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 C. Claims Brought Against Amaranth LLC
 The Trustee seeks avoidance and recovery of the transfers made during the course of the Note Fraud from Amaranth LLC as a subsequent transferee. The Trustee's allegations of actual and constructive fraud under the NYDCL against Amaranth LLC, on a theory of subsequent liability, are made applicable through § 550(a)(2) of the Bankruptcy Code which provides that a transfer may be avoided from "any immediate or mediate transferee of such initial transferee." 11 U.S.C. § 550(a)(2). In order to survive a motion to dismiss, the Complaint must allege sufficient facts that Amaranth LLC subsequently received the funds from Amaranth Partners.

 The Trustee argues that investing in Amaranth LLC was Amaranth Partners'  "raison d'etre " and there was a substantial likelihood that the transfers occurred based on the fund structure of the Amaranth entities. (Compl.¶ 67.) In response, Amaranth LLC argues that the Complaint does not pass muster in suggesting that Amaranth LLC received the transfers as a subsequent transferee because the Complaint does not specify any transaction between Amaranth Partners and Amaranth LLC with regard to the transfers from Dreier LLP. The Court concludes that the Complaint does not contain facts sufficient to show that Amaranth LLC was a subsequent transferee of the transfers made to Amaranth Partners from Dreier LLP.

 In order to establish an entity as a subsequent transferee, courts have required that the complaint contain the "necessary vital statistics--the who, when, and how much" of the purported transfers to establish an entity as a subsequent transferee of the funds. Silverman v. K.E.R.U. Realty Corp. (In re Allou Distribs., Inc.),
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=2023786897&ReferencePosition=269" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=2023786897&ReferencePosition=269" ). In Merkin, the court was asked to decide whether the trustee had met its burden of establishing that the defendants were subsequent transferees under 11 U.S.C. § 550(a)(2) sufficient to seek avoidance of certain transfers. The court found that the complaint satisfied the Rule 8(a) pleading requirement because it provided "fair notice" to the defendants of the claims against them because certain exhibits attached to the complaint indicated the percentage of fees and commissions that the defendants purported to receive on account of the transfers to an initial transferee. Id. Thus, the complaint adequately apprised the defendants--recipients of fees and commissions--of the claims against them because the complaint specified "which transactions are claimed to be fraudulent and why, when they took place, how they were executed and by whom." Id. (citing Stratton Oakmont,
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 *11 Such is not the case here. The only scintilla of evidence put forth by the Trustee is a bald assertion that "it is likely that Amaranth Partners invested the money DLLP transferred to it pursuant to the Note Fraud to Amaranth LLC." (Compl.¶ 67.) The Trustee merely asserts that "[o]n information and belief, Amaranth Partners transferred its Transfers to Amaranth LLC." (Id. ¶ 10) (emphasis added). This case is unlike Merkin, where the complaint detailed the predetermined amounts of fees and commissions that were sent to the subsequent transferees as described in a "Fund Offering Memoranda," and attached as an exhibit to the complaint. 440 B.R. at 269-70. The Trustee here makes the assertion that she is seeking to "recover some of the funds that flowed from DLLP to Partners that subsequently fed into Amaranth LLC" without substantiating this allegation. There are no specific facts to back up the allegation that Amaranth LLC received any of the funds that were transferred from Dreier LLP to Amaranth Partners through the fraud, nor is there evidence suggesting that Amaranth LLC received fees and/or commissions from the transfers to Amaranth Partners.

 Because the Trustee has not pled facts showing that Amaranth LLC was a subsequent transferee under § 550 of the Bankruptcy Code, the Complaint is hereby dismissed in its entirety against Amaranth LLC with leave to amend the Complaint within thirty days. [FN10]
FN10. In light of the Court's determination below that the Complaint fails to state a claim against Amaranth Advisors below, the Court need not address the Trustee's argument that there was an agency/principal relationship between Amaranth Advisors and Amaranth LLC sufficient to impute Amaranth Advisors' conduct to Amaranth LLC. The Court also need not address Amaranth LLC's argument that the "group pleading" was insufficient to put each of the Defendants on notice of the claims against them.

 D. Claims Brought Against Amaranth Advisors
 The Trustee seeks to avoid and recover transfers made by Dreier LLP to Amaranth Partners from Amaranth Advisors as party for whose benefit the transfers were made. (Compl.¶ 74, 81, 88); see 11 U.S.C. § 550(a)(1) ("the trustee may recover, for the benefit of the estate, the property transferred, ...--(1) the initial transferee of such transfer or the entity for whose benefit such transfer was made"). The crux of the Trustee's argument is that Amaranth Advisors "arranged for the transfers to happen" and directly benefited from the transfers from Dreier LLP to Amaranth Partners. Amaranth Advisors disagrees, arguing that the Trustee failed to allege how any transfer of funds from Dreier LLP to Amaranth Partners was made for the benefit of Amaranth Advisors.

 The Complaint alleges that Amaranth Advisors directed Amaranth Partners' participation in the transactions, and Amaranth Advisors, as investment manager of the Amaranth group, "participated and benefited from each of the transfers from DLLP" to Amaranth Partners. (Compl.¶ 10.) As evidence of the purported relationship between Partners and Advisors, the Complaint states that Amaranth Advisors was the agent of Amaranth Partners pursuant to certain "Advisory Agreements."  [FN11] (Id. ¶ 66.) The Trustee also points to the transaction documents as evidence of Amaranth Advisors' involvement in the fraud: Amaranth Advisors signed the documents on Amaranth Partners' behalf, and wire instructions were address to "Amaranth Partners LLC, c/o Amaranth Advisors, L.L.C." (Id. ¶ 64.)

FN11. Amaranth Advisors disputes the existence of an Advisory Agreement and concedes that Amaranth Advisors was the "Manager" of Amaranth Partners pursuant to Amaranth Partners' LLC Agreement. (Mem. of Law in Support of Defs. Amaranth Partners LLC and Amaranth Advisors L.L.C.'s Mot. to Dismiss the First Am. Compl. (ECF Doc. # 19) at 12.)

 *12 The quintessential example of an entity for whose benefit a transfer is made is a guarantor. Bonded Fin. Servs. v. European Am. Bank,
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FN12. Other courts have dismissed fraudulent transfer claims where the defendant is not the entity for whose benefit the transfer was made. See, e.g., Baker O'Neil Holdings, Inc. v. Ernst & Young LLP,
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 Though it is not inconceivable to think that Amaranth Advisors somehow benefited from the transfers to Amaranth Partners, the Court concludes that the allegations in the Complaint are insufficient to show that Amaranth Advisors was the entity for whose benefit the transfers were made. The fact that Amaranth Advisors was the investment manager of the Amaranth entities does not, in and of itself, support the conclusion that the transfers were made for its benefit. See Int'l Mgmt. Assoc.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006203908&ReferencePosition=1293" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2006203908&ReferencePosition=1293"  399 F.3d at 1293 (stating that the fact that recipient of transfers "attained complete control over the debtors' assets does not give rise to a quantifiable benefit or one bearing the 'necessary correspondence to the value of the property transferred or received' ") (citation omitted). In addition, that Amaranth Advisors may have received funds in the form of fees or other later transfers does not establish that the initial transfers were made for their benefit. See Baker O'Neil Holdings, Inc.,
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 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2004316902" \o "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2004316902"  WL 771230, at * 13 (holding that entities who "might have received a remote benefit as a result of the transfer does not mean that the transfer was made for their benefit" because the benefits would have been "incidental, unquantifiable, and remote"). The fact that Amaranth Advisors executed the transaction documents on behalf of Amaranth Partners is likewise unconvincing because it does not establish that Amaranth Advisors benefited from the underlying transaction.

 *13 In sum, the allegations in the Complaint fail to satisfy the requirement that the allegations against Amaranth Advisors suggest a benefit that is "direct, ascertainable and quantifiable."  [FN13] As was the case with Amaranth LLC, the Court grants Amaranth Advisors' motion to dismiss the Complaint with leave to amend the Complaint within thirty days.

FN13. The Trustee also asserts that Amaranth Advisors may also be subject to liability as subsequent transferee. 11 U.S.C. § 550(a)(2). This argument is belied by the fact that the Complaint makes clear that the Trustee seeks liability from Amaranth Advisors on a "benefit" theory, rather than as a subsequent transferee. The Court need not analyze Amaranth Advisors' status as a subsequent transferee because there are no allegations in the Complaint supporting that claim.

    III. CONCLUSION
 For the reasons discussed above, the motion to dismiss is granted with leave to amend within thirty days against Amaranth LLC and Amaranth Advisors. Consistent with the Court's holding in the related adversary proceedings, as to Amaranth Partners the motion to dismiss is denied with regard to the actual fraudulent conveyance claim under NYDCL §§ 276 and 276-a (Count I) and granted with prejudice with regard to the constructive fraudulent conveyance claims under NYDCL §§ 273, 274 and 275 (Counts II--IV) to the extent of the repayment of principal, but denied as to transfers received in excess of principal. With regard to the claim for equitable subordination (Count VI), the motion to dismiss is granted and such claim is dismissed without prejudice.

 IT IS SO ORDERED.
 --- B.R. ----, 2011 WL 2412601 (Bankr.S.D.N.Y.)
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