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I. Introduction





7.1 Introduction 

Many Illinois lawyers are familiar with a nonjudicial alternative for administering the affairs of an insolvent business enterprise, the assignment for the benefit of creditors (assignment). Assignments are rooted in English common law and predate the enactment of federal bankruptcy laws. With the recent amendments to the Bankruptcy Code by the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA), Pub.L. No. 109-8, 119 Stat. 23 (Apr. 20, 2005), many practitioners believe that assignments will become the most often utilized alternative to liquidate and distribute the assets of a financially troubled business. 
II. Nature and Effect of Assignments for the Benefit of Creditors 




7.2 Nature and Effect of Assignments for the Benefit of Creditors 

Assignments are commenced by a formal, voluntary transfer of most, and frequently all, of a business’ assets to an assignee, in trust, to apply the property or its proceeds to the payment of debt and to return any surplus to the debtor. Illinois Bell Telephone Co. v. Wolf Furniture House, Inc., 157 Ill.App.3d 190, 509 N.E.2d 1289, 109 Ill.Dec. 277 (1st Dist. 1987). Like a bankruptcy trustee, the assignee is a representative of creditors, charged with the responsibility of administering the debtor’s assets and distributing the proceeds ratably among creditors. Unlike a bankruptcy trustee, the assignee is not obliged to seek court approval for the numerous acts of the assignee’s administration. For creditors, this out-of-court proceeding results in a more prompt and a larger distribution. Debtors who wish to avoid formal bankruptcy court proceedings may still take advantage of a qualified professional who can generate the largest return for creditors from the disposition of the debtor’s assets. 
A general assignment for the benefit of creditors creates an express trust with the assignee acting as trustee. Tribune Co. v. Canger Floral Co., 312 Ill.App. 149, 37 N.E.2d 906, 909 (1st Dist. 1941). A trust for creditors was recognized in equity so that an insolvent entity could assign its property in order to pay its creditors when the trust res was sold. The creditors are the beneficiaries of the trust. As with other express trusts, the consent of the beneficiaries is not a condition of validity, and, therefore, creditors need not consent to an assignment for the benefit of creditors. Watson v. Willerton, 258 Ill.App. 390 (3d Dist. 1930). Since 1839, the Illinois Supreme Court has recognized the validity of common law assignments. Cross v. Bryant, 3 Ill. 36 (1839). 
A valid assignment for the benefit of creditors places the debtor’s property in the hands of the assignee and out of the reach of the debtor’s creditors. Provided that the assignment was made and accepted before any judgment creditor engages in supplemental judgment enforcement proceedings, citations, garnishment, or levies will be of no use to the individual creditor. Consolidated Pipe & Supply Co. v. Rovanco Corp., 897 F.Supp. 364, 370 (N.D.Ill. 1995); Bach v. Chas. Weiner & Sons, Inc., 6 Ill.App.2d 284, 127 N.E.2d 279 (1st Dist. 1955) (abst.). 
Like Chapter 7 bankruptcy cases for corporations, partnerships, or LLCs, assignments will not discharge assigning debtors from any of their debts or liabilities unless the assets are sufficient to pay claims in full. Therefore, assignments are used to liquidate debtors who no longer wish to continue in business. In addition, the assignee acquires only the debtor’s title to the assigned assets. Such property may be subject to preexisting liens, claims, and encumbrances that remain valid against the assignee. In re Mossler Co., 239 F. 262 (7th Cir. 1917). 
In some states, assignments for the benefit of creditors are regulated by statute. Typically, these statutes require the initiation of a formal court proceeding, the recording of assignments, the filing of schedules of assets and liabilities, and the assignee’s posting of a bond in some multiple of the property of the value under the assignee’s control. Prior to 1939, Illinois had a statute governing assignments for the benefit of creditors. The legal effect of statutory assignments in Illinois was suspended in 1898 by the enactment of the Federal Bankruptcy Act. Illinois’ assignment statute was formally repealed in 1939; since that date, assignments have been governed by case law. 
III. Formal Requirements 




7.3 Valid Assignments 

Valid Illinois assignments for the benefit of creditors do have some formal requirements: 

1. All valid assignments must be in writing and must contain express language establishing a trust over specific property for the benefit of creditors. Black v. Palmer, 15 Ill.App.2d 207, 145 N.E.2d 797, 800 (1st Dist. 1957). 

2. The trust agreement must set forth the powers and duties of the assignee. Illinois Bell Telephone Co. v. Wolf Furniture House, Inc., 157 Ill.App.3d 190, 509 N.E.2d 1289, 109 Ill.Dec. 277 (1st Dist. 1987). 

3. Property that is the subject matter of the assignment must be conveyed for the benefit of all creditors and not merely to one creditor or a group of creditors to the exclusion of other claimants. Browne-Chapin Lumber Co. v. Union National Bank of Chicago, 159 Ill. 458, 42 N.E. 967 (1896). 

4. The transfer of property to the assignee must be absolute and unqualified and constitute all of the debtor's interest, both legal and equitable, in the property conveyed. In re Birk & Johnson, 295 F. 510 (7th Cir. 1923). 

5. The assignment cannot attempt to compromise or discharge claims against the debtor or force creditors to accept anything less than full payment as a condition of participating in the distribution to creditors. Tribune Co. v. R. & J. Furniture Sales, Inc., 20 Ill.App.2d 370, 155 N.E.2d 844, 846 (1st Dist. 1959); Gessler v. Myco Co., 29 Ill.App.2d 227, 172 N.E.2d 503 (2d Dist. 1961). 

6. The assignment cannot exempt the assignee from personal liability for willful misconduct or negligence. Robinson v. Nye, 21 Ill. 592 (1859); Finlay v. Dickerson, 29 Ill. 9 (1862). 

7. The assignor must not condition or reserve any benefit or use of the assigned property, and any reservation of right to control the property or the conduct of the assignee will render the assignment void. Hardin v. Osborne, 60 Ill. 93 (1871). 

8. The assignee must formally accept the assignment for it to be valid and effective. MacVeagh v. Chase & Sanborn, 67 Ill.App. 160 (1st Dist. 1896). 

9. The assignment must be delivered and accepted by the assignee prior to the debtor's receipt of any citation to discover assets. Illinois courts have ruled that the prohibition against transfers contained on the face of citations to discover assets bars debtors from making assignments for the benefit of its creditors upon service of the citation. 




7.4 Effect of an Invalid Assignment 

If an assignment is invalid, all of the debtor’s property in the possession of the assignee can be reached by creditors through a process such as citation to discover assets, garnishment, or levy. See Tribune Co. v. R. & J. Furniture Sales, Inc., 20 Ill.App.2d 370, 155 N.E.2d 844, 846 – 847 (1st Dist. 1959). 
IV. Powers and Duties of Assignee




7.5 Powers and Duties of Assignee 

Once an assignment has been executed by the debtor and accepted by the assignee, actual possession of the debtor’s property is immediately delivered to the assignee for safeguarding and ultimately for disposition. Generally, the assignee will take control of the debtor’s bank account and cause a change of address form to be lodged with the post office. Like a trustee in bankruptcy, the assignee has a duty to liquidate the debtor’s assets for the highest and best price. Frequently, the assignee will sell the debtor’s assets either at a public auction or at a sale upon a return of bids at the assignee’s office or the debtor’s premises. 
Most assignees will immediately notify all of the debtor’s creditors that an assignment has been made and the intended disposition of the debtor’s property. Generally, the assignee’s notice provides information regarding the assets and liabilities of the debtor, states the reasons for the debtor’s financial difficulty, and includes a verified claim form for each creditor to complete and return. 
The assignee or the assignee’s lawyer will carefully examine all mortgages and security interests to make sure all asserted lien claims are properly perfected. Illinois’ version of the Uniform Commercial Code subordinates unperfected security interests to the assignee’s interest in the property. This is one of the few provisions of Illinois law that grants greater rights in property to the assignee than those of the assignor. 
The assignee will also examine the debtor’s books and records to determine whether the debtor has made or suffered any transfers of its property that are voidable under the Uniform Fraudulent Transfer Act (UFTA), 740 ILCS 160/1, et seq.
Finally, the assignee will determine whether there are claims for recovery of voidable transfers under the Bankruptcy Code such as preferences (11 U.S.C. §547) or fraudulent conveyances (11 U.S.C. §548) that a trustee in bankruptcy could recover. Although the assignee does not have the same standing as a bankruptcy trustee to recover these types of voidable transfers, the threat of a bankruptcy filing may be of sufficient consequence to cause the return of voidable transfers. 
V. Priorities and Distributions




7.6 Priorities and Distributions 

After the assignee completes the administration of the debtor’s property, he or she must first pay the holders of valid claims secured by liens, claims, and encumbrances against the debtor’s assets. After payment of all valid encumbrances, the assignee will pay the costs of administration including any unpaid rent, insurance, or utilities, the assignee’s own fees and costs, and the fees and costs of the assignee’s attorney and, in appropriate cases, the attorney for the debtor. 
Generally, the costs of administration for assignments are significantly less than those of a similar case under the Bankruptcy Code, principally because the assignee is not required to seek court approval for disposition of assets, payment of costs and expenses, or distribution of the debtor’s assets. Notice and claim docketing fees or administrative fees charged by the United States Trustee’s Office are not paid in assignments. 
Once the costs of administration have been paid, the assignee will make distribution to the debtor’s unsecured creditors. In an assignment, claims of the United States government, including claims for taxes, are paid first (31 U.S.C. §3713(a)) and then claims due state and local governments. Once governmental claims are paid in full, the assignee pays wage claims to laborers or servants as required by 770 ILCS 85/1. The remaining surplus is distributed pro rata among general creditors. 
It was once unclear as to whether the assignee had the power to operate the debtor’s business after the assignment has been made and until a sale (see Gardner v. Commercial National Bank of Providence, 95 Ill. 298 (1880), and Milligan v. O’Conor, 19 Ill.App. 487 (2d Dist. 1886)) or to sell the debtor’s assets on credit (see Pierce v. Brewster, 32 Ill. 268 (1863), and Watson v. Willerton, 258 Ill.App. 390 (3d Dist. 1930)). The modern view, and the one espoused by most assignees, permits the operation of the debtor’s business for the limited purpose of selling the assets on a going-concern basis to maximize value. Assignees will also consider sales of the assets on credit in appropriate circumstances where adequate security is provided and the subject property cannot be sold for cash. 
VI. Advantages, Disadvantages, and Practical Considerations




7.7 Advantages, Disadvantages, and Practical Considerations 

The most attractive features of assignments are the relative speed of the distribution and lower costs of administration when compared to formal bankruptcy proceedings. In addition, the debtor has the ability to select a competent professional to act as assignee as opposed to a random selection of a bankruptcy trustee. More subtle considerations may include the priority afforded tax claims ahead of wage claims (the opposite of the Bankruptcy Code) and the ability of the assignee to direct payment to the trust fund portion of unpaid withholding taxes for which management may be personally liable. Muntwyler v. United States, 703 F.2d 1030 (7th Cir. 1983); In re Avildsen Tools & Machine, Inc., 794 F.2d 1248 (7th Cir. 1986). 
One negative to assignments is the lack of ability to obtain a discharge of debt. Other drawbacks include the inability of assignees to recover voidable preferential transfers under Chapter 5 of the Bankruptcy Code. In addition, the assignee does not have the benefit of 11 U.S.C. §506 to recover the costs and expenses of preserving or disposing of property from secured creditors’ collateral, although in most cases the assignee obtains the consent of the secured creditor to use a portion of the collateral proceeds to pay the costs of the assignee’s administration before selling the assets. Further, the debtor will not receive the benefits of the automatic restraining provisions of 11 U.S.C. §362. In the event the assignee has an unresolvable dispute with a creditor, the assignee may have to institute a declaratory judgment action in the Circuit Court or the U.S. District Court. 
Finally, an assignee will carefully examine the debtor’s past financial history and its relationship with creditors to determine the likelihood that the assignment will be upset by the filing of an involuntary bankruptcy petition by unsatisfied or irate creditors. See, e.g., In re Bailey’s Beauticians Supply Co., 671 F.2d 1063 (7th Cir. 1982).
VII. Appendix — Forms




7.8 Trust Agreement and Assignment for the Benefit of Creditors 

Click on View File below to view Trust Agreement and Assignment for the Benefit of Creditors (PDF). Paid subscribers may download this form in rich text format using links above.
View File
Additional Downloads for this Section
Trust Agreement and Assignment for the Benefit of Creditors (RTF)



7.9 Action by the Board of Directors and Shareholders 

Click on View File below to view Action by the Board of Directors and Shareholders (PDF). Paid subscribers may download this form in rich text format using links above.
View File
Additional Downloads for this Section
Action by the Board of Directors and Shareholders (RTF)



7.10 Combined Notice of Assignment, Assent to Assignment, Proof of Claim, and Bar Date Notice 

Click on View File below to view Combined Notice of Assignment, Assent to Assignment, Proof of Claim, and Bar Date Notice (PDF). Paid subscribers may download this form in rich text format using links above.
View File
Additional Downloads for this Section
Combined Notice of Assignment, Assent to Assignment, Proof of Claim, and Bar Date Notice (RTF)
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