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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Susan B. Hersh,
Plaintiff,
V.
United States of America,

by and through Alberto Gonzales in his
capacity as Attorney General of the United States

CASE NO‘. ‘ N
3-05LV‘2330
and
State of Texas, by and through Greg

Abbott in his capacity as Attorney
General of the State of Texas,

[ NSO W R SN [ NN [ WO [ NSy N N WO W—y W—y ow—" Ry P Y S i e

Defendants.

PLAINTIFF’S ORIGINAL COMPLAINT FOR DECLARATORY JUDGMENT,
TEMPORARY AND PERMANENT INJUNCTIVE RELIEF

COMES NOW, Susan B. Hersh (“Plaintiff’), by and through her undersigned
counsel, and files this Original Complaint for Declaratory Judgment, Temporary and
Permanent Injunctive Relief and states:

JURISIDICTION AND VENUE
1. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 because

Plaintiff’s claims arise under the Constitution and laws of the United States.
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2. Venue is proper under 28 U.S.C. §1391(e) because this is a civil action in
which a defendant is an officer of the United States, and it is brought in the judicial
district in which the plaintiff resides.

PARTIES

3. Defendant Alberto Gonzales is the Attorney General of the United States
and in that official capacity, heads the United States Department of Justice which is the
agency of the United States government responsible for enforcing statutes at issue in this
case.

4, Greg Abbott is the Attorney General for the State of Texas, and in that
capacity, heads the agency of the State of Texas responsible for enforcing the statutes at
issue in this case.

5. Plaintiff counsels clients for a fee in regard to eligibility for and filing for
protection under federal bankruptcy law; the acquisition and disposition of property; and
other legal rights and responsibilities of concern to clients facing financial difficulties.
Plaintiff has a professional and ethical duty to provide complete and competent legal
advice to her clients, to assist members of the public to secure and protect their rights and
benefits, and to seek any lawful objective through legally permissible means. Plaintiff has
a constitutional right to provide the legal advice, assistance and counsel to her clients
concerning lawful activities without the threat of civil punishment.

6. Certain newly enacted provisions of the Bankruptcy Code (specifically, 11
U.S.C. §§ 527 and 528) unconstitutionally impair the right of Plaintiff to provide legal
advice, assistance and counsel to her clients and chills and punishes speech that is

fundamental to the attorney-client relationship and to free communication in American
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society. In addition, these provisions unconstitutionally infringe upon the rights of clients
of Plaintiff to receive complete and competent legal advice, assistance and counseling as
to lawful actions, rights, and benefits. In view of the threat of civil punishment, Plaintiff
is forced to provide advice, assist and counsel with caution, clearly avoiding or giving
wide berth to the areas which might result in the imposition of civil penalties, thereby
depriving her clients of legitimate and legal advice that would best serve her clients’
interests.

7. By imposing civil penalties on Plaintiff, the statutes place Plaintiff at odds
with her obligations to dispense unvarnished legal advice to her clients regarding all of
their legally permissible options. Accordingly they deprive Plaintiff of her rights under
the First Amendment and deny her clients their right to due process.

8. The statutes further require Plaintiff to make materially misleading, and in
some cases, false statements to clients regarding their legal options or the consequences
thereof. In this regard, the statutes violate the Plaintiff’s First Amendment rights and her
clients’ rights under the Fifth Amendment to receive factually correct, truthful advice of
counsel in a civil matter.

FIRST CLAIM FOR RELIEF

9. Plaintiff repeats and realleges paragraphs 1-8 as though fully restated.

10. 11 U.S.C. § 527 violates the First Amendment, on its face and as applied,
because it prohibits, under threat of civil penalty, Constitutionally protected speech.

SECOND CLAIM FOR RELIEF

11.  Plaintiff repeats and realleges paragraphs 1-8 as though fully restated.
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