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1. Introduction

Debtor VickiLynn Marshall, alao knawn as
Anna Nicole Smith [hersinafler VM), & tha
surviving widew of J. Howard Marshall |l
[hereinaftar JHIAL who was szid to ba the richest
man In Texas' Nonetheless, Plerce Marshall
herainafter PM], JHM's secend son from a prior
marmage, cantends in tha probate case in Texas
that JHM died essentlally pennilass. In this
edvarsary procasding tha court finds that PM
tortiously Interfered with VM's expectancy of an
Inheritange, which she would otharwlse have
obtainad by sxerclsing her right of a "widow's
elaclion” under Texmw law. Tha dameges,
howaver, remain to be determined upon the
completion of the probate cese, which ts now In
trial in Texas,

II. Findings of Fact

Thla edversary proceeding came on for
tial on October 27, 1859 and proceeded for five
days gver a pariod of two wasks, The court has
heard the tastimany of tha witnesses whe teslified
at trlal, considered the tastlnony of thosa that
appeared through deposition transoripta, and
avaluated the credibility of all of the witnessea.
Insofer a& tha testimony of any witnesa conflicts
with the findings hereln, the court finds that sugh
testimony is not aradiala,

VM filed this bankruptcy case on January
25, 1996, a fow months after the decease of her
husband JHM. In part aha filed this case bacausa
she had not recelved any Inherltance from her
dacessed hushand, His estata remalns ted up in
8 probate procaeding In Texas, whare a trlal is
now In process,

VM is alse known as Anna Nk:ole Smith,
a hame under which sha has pursued an acting
and maodeling cargsr. JHM promoted and
encouraged thls career bafore and during thelr
marriage and paid for acting lessons for her. VM
appeared as a centerfold Playmate madel in the
March, 1832 lssue of Playbay Magazine and in
threa later issuss, including her selection as the
Playmate of the Year. $ha |s also known for her

“Testimany In a prior trial In this
bankruptey casa indicalas that thare may have
bean one Texan more wezlthy than JHM at the
tima of his death.

television appearancas as & model for Guass
Jeans.

Aftar @ courtshlp that |asted some two
years, VM agraad to marry JHM In June, 1994,
and thay wara marrad immediataly. At that time
JHM was 89 yaars old, and VM was approximately
28, This was the third mamiage for JHM, and the
second for VM, JFIM had two snns from his first
marriage, J. Howard Marshail lIf and PM. VM had
& son from hat prior marmage, While a prenuptial
agreement was drafted, It was naver signed by the
partles.

As an inducament to marry bim, JHM
promizad VM that ha weuld leava her half of what
he had, JHM made this promlae repsatedly, bath
befare and alter the marrlage.

JHM's wealth consisted pringipally in his
ownership of approximetely 16% of the
nuistanding shares of stock in Koch Induslias,
tne. fharalnafter KIl), a petralaum corporation and
tha sacond [argest privately held corporalion intha
United States. At the time of JHM's death, this
stook was worlh approximately $1.4 blillen. Glven
the vast increasa in oll prices since 1865, the court
arsumay that the stock is now worth mors than $2
billlen. During the tirma that JHM and VM wera
marrtad, the value of the stock Increased hy
$449,754,134, Tha Kt siock was hald by Marshall
Fatroleumn, Inc. [hereinafter PMI), whose sharas
ware held antirely by Marshall family Interests.
The 16% Interesat in KIl was pariicularly veluable,
becauas In tha early 1980's this had turnad cut to
be the contrelling Interest n degiding a family
dispule between two factions of the Koch family.
Most of the income of KIl was ralnvested In the
businass: lasa than ten parcent was distributed to
shareholders.

In 1981 JHM set up a Living Trust to held .
his aasets, and tha PMI steck sventually was
transferrad into the trust. JHM was the trustes of
{ha frust, which was reveczable up 1o the time of his
marriage to VM. At the time of VM's marrlagd ta
JHM, PM and his family were the sole
beneficiaries of tha trust: neither VM nor J. Howard
Marshall 1l had any beneficial Intaragt In it'a
assets. PM eontends that essentially all of JHM ‘s
assots wara In the Living Trust et tha time of his
deaih.
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As? s00n as PM learned of his father'a
marriage ta VM, he contacted Edwin Hunter, to
take action to aysura that VM did not raseive
any of the assets In the Living Trust. iIn
response, Hunter devised a plan to make tha
trust irrovocahle, so that VM would net have a
right to any of Itz assets, and the assats would
he protoctad for PM and hls famlly, PM was
congernad because his father had heen
aspeclaily genarous to Lady Walker, his
father's mistrass for many years who had dled
tn 1980, and ha foared that his fathar would bis
pqually genarous ta VM.

The next week PM and Huntar met with
JHM.1o review & document anlitled, *J, Howard
Marshall, Il Past Nuptial Fine Tuning of Estate
Plan* [hersinaflor the Fine Tuning Document).
Thia decument contalned proposed amendments
to the Living Trust. Apparently, JHM signed the
document.® JHM relied on PM and Hunter to
inform him of tha cantents of the document.

However, the change that mads the Living
Trust irevocable was not In tha Fine Tunlng
Racument at the tima that JHM apparently signed
it. This change was added to page two of the
Documant at @ later fime,* and llkely after JHM's

*Tha text In bold print canslsts in findings
that tha court makes as sanclions for the
dlscovery viotatlons that are discussed Infra.

e court is infarmead that the
guthenticity of JHM's signature on tha truat
emerdment (s st Issua In the Teras Probate
Court This issus |4 left for decision by that
court.

“After trial, VM maved 1o reopen the
record 1o submit the tastimeny of Dapald J.
Fandry, an expert who has examinéd the Fine
Tuning Document. The caurt finds his testimony
unoontradicted that the second page of the
Documant, which containa the provision making
the trust Irevacabla, ls vary diffarent from the
remaming pages of the decument in tha following
respects: (1) this page alone lacks a watermark;
(?) this pace Is missing a8 number of tha staple
holes that appaar in the pages befora and afler,
which resuit from a number of rastaplings of the
ariginal documnent; (3) this page was printed with
a different printer from the rast of tha decument

death.’

After his father's death, PM continued his
plat to prevent VM from ebtalning any family
assels, PM stated that, If VM trled to get any of
the assets, "t would be Woarld Warlll." Indeed, tha
court finds that PM has adopted 3 scorehad sarth
approech to the conduct of this litigation, and has
done his bast to make It leok ke Wartd war (),

11, Attarnay-Cllent Privilege and Wark
Product

PM falled and refused to produca many
thousands of pages of documents, en tha allaged
grounds of attornay-client privilege or attorney
work product, PM also rafused 1o submit these
documents to the courd for examination 1o
datarmine whether tha stated grounds for refusal
to produce the dosumentsa were legiimate,

A. Legal Stapdard

A party clalming a privilege has the
burden of showing that the priviege eppiles,
United States v. Bauer, 132 F.3d 504, 507 (8" CIr,
1887). Fedeval common law govems tha
application of a privilsge in an adiudication based
on federal law. Unfled Stales v. Blackman, 72
F.3d 1418, 1423-24 (8" Cir, 1995). Where state
law provides tha applicable subslantive law,
privilege 1asues are govemed by that state's taw.
In this case, the causes of aclion at lasue are
governed by Texas law. Thus Taxas law governs
the lssues of attomey-cllent privilegs and work

redust,
g To invoke the atternay-clfent pitvilage, the
claimant must ehow thefallawing; (1) the asserted
holder of the privilege ia or sought to become a
tllent; (2)the parson to whom the cammunication
was madae (a) is a member of the bar of a court, or
his or her sunerdinata, and (b) In connettion with
this communication le acting as a lawyer; (3)the
gomrmunication ralalas 16 o fact of whieh the
sttomey was Informed (a) by a cllent (b) without
the prasenca of strangers {¢) for the purpose of
securing primarlly elther (1) an apinion of law or {ii)
legal sarvicas or (Il) assistance In some legal

The court alsc holds that, whatever tha
avidensa may show, tha findings In this
paragraph are adopted ag sanciona {or PM's
discovery vielations, as discussed /nfra,
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proceeding, and {d) nol for 4he purpese of
commiting a crima or tor; and (4) the privilegs has
baen (a) eialmed and (b) not walvad by tha cllent,
Soe Kalz v. AT&T Corp., 191 F.R.D. 433, 437
(E.D. FPa. 2000); Bin-Rad Lakoratories, nc. v
Fharmacia, Inc,, 130 F.R.D, 116 (N.D. Cal, 1890).

For each docurnant, 1o satisfy condition (2)
for a non-altamey, PM must show, as to each
reciplant, {a) the reciplent's name, (1) tha position
that the raciplent hald at the time, (c} If the
reciplent received the document as e corporate
afficlal ar amployee, haw the reciplent [¢ a membear
of the control group.

PM has not made an adequate showing
ori any of thesa lssues, as to any of tha documaents
at lssue. Whlle tha names of some of the authars
and reclplenta ara given, none Is Kdantified as an
aftormey. The positions of tha non-attomays et the
relevantlimes are not given, naris eny axplanation
given of how they qualify as mamhars of the
control group. Sea Upjohn Co. v, Uinitad Siatas,
449 U.S. 383 (1081).

The court has sarlous reservations about
the legitimacy of tha altornay-cllent privilege and
waork product daims, PM did provide for in camera
Inspaction mora than 100 documerits that were in
the possession of Jaff Townsend. ‘Tha court found
that appraximately 13 of tha documents were
sublect to a legitimate claim of altorney-cliant
privilege or work product,  For most of the
remaining documents, thé court found no good
faith contention that elther rule epplied. The hon-
quellfying decuments Included such ftams as
transmittal letters, annual statements of Kil, a
videotape of JHM's arrival at VM's homa to visit
her sftar thelr marriage, and photographs of VM
taken on vacatlon after JHM's daath, The court
Infers fram ths evidanca that most of the atlornay-
cliant privilege and work product claima for the
Hunter decurnents are egually rmeritiass.

Becatse PM fallad to cany the burden of
showing tha applicabliity of either the attorneys
client priviege or tha elerney wark product
doctrine, all of the documents on the privitage log
should have bean produced to plalntiff in this
litlgatian,  They were not, The ceowrd haa
previcusly made its findings on this sublect In its
memorandum aof May 20, 1898, which are
In¢orporated hersin by refarence. Tha csun
conclides and nds thet all of the privilega and
work procuct daims reating to the Hunter
documents were alse spacipus and were made in
bad faith. Tha court now Impozes sanctions for
PM'a rafusal to produce these documants.

B. Sanctions for Diacavery Vialatlans

The court lssuad its findings and sanctions
order on tha discovery violations on May 20,
1999, Tha count subsequently vacated nal arder,

" Meanwhile, PM hes done nothing to vitlata hig

rafusallo produca the documents atissue for an in
camera Inspaction.

The sanctlons to be impesed in
consaquence of the refusal ta produce tha
documents are imposedin twofashlons, Flrst,this
opinionintludes findings of fact and conclusions of
law that are Imposed as sanctlons for the falure
and refusal to pravide the decurments for In
camera Inspection, Tha applicable findings and
conclusions that are imposed as sanglions are
highlighted In  bold. Second, additional
concidaions of law are basad both on the evidenca
bsfore the court and the applicable law and as
sanctions for the discovery vielatlens. These
conaluslons ara Idantified in footnotes (or, in one
inslanca, In the text),

Furthermara, Edwin Hunter tastified atthe
trlal, over VM's objestions based on Hunter's
fallure to produce the Hunter dosuments or to
submit them tn tha court for in camera Inspaction,
The court naw sustains those objections, and
stiikes Huntar's testimony,

IV. Tartious Interferanca with Expectancy of
Inheritance

Texas law clearly recopnlzes tortius
Interfarance with inharltance as a valld cause of
action. The leading Texas case is King v. Acker,
725 B.W.2d 750, 754 (Tex. App. 1987); sea slsn
Brandes v, Rico Trugt, Ina., 968 5.W.24d 144, 146~
47 (Tax. App, 1998). In King the court sustainad
a claim for tertious interferenca with en expectad
inherltance, In an action brought ageingt the
decadant's sacond wifa by the decedent's twa
chitdren from his first marriage., The eourt found
that the secand wife Improperly attempted to
assign 60D shares of stock to harself from the
dacedent, while ha wes In 8 coma, pursy@nt lo a
pewar of atlomey that tha jury feund the decadant

The court lzsued a prior set of findings
and sanetlong on Januery 21, 18998, which wara
vacatad hy the district ceurt and remanded for
mare spacific findings.



had not slaned.

King was the first published opinlon
daclaring that Texas law recognizes a8 cause of
action for torttous interference with mhediance
rights. Following courts from other states, the
court reflad on RESTATEMENT (SECOND) 6F TORTS
§ 7748 (1977), which provides:

One who by fraud, durass or
pther tortious maans intanticnally
pravenls ancther from recalving
from & third person an inheritanca
... that he would ctharwlsa have
recelvad is subject to liability to

~.the atnar for (oss of the
inharitanca ... .

RESTATEMENT (SECOND) OF TORTS § T74B (1877).
The eourt further supported its conclusion by
slating:

it Iz well understood that the law
affords a remedy for avery
Invaslon of a legal right.  Under
he maxim “where there Is a tight,
there is e ramady," agquity will not
suffer 8 right to ba without &
remedy.

King, 725 S.\W.2d gt 754. On these grounda tha
court upheid an award of both eampansatory and
punitive damages agalnst the decedent's second
wifa for using the forged power of attomey to
transfer atock from the decedent to harsalf while
ha was unconsclous.

In Brandeg the decedant's sister and her
children brought an astlon against Rlce Univeraity
for tortlously Interfering with thelr expectancy to
Inherit snmea $4 milltan in municlpal bonds, that the
decadent transferred to the universlty on his
deathbed, The court ruled for tha universlly,
hecause the decedent's will would not hava left tha
bonds to the plaintiffs if the transfer fo the
unlv:gaﬂy had not been made, King, 866 3.W.2d
at 148,

Texas case law doas not spaclfy the
plements of a cause of acllon for torthous
imerference with expactancy. Other jurisdictions,
howevar, have ganerally neld that a plalniff must
arove the follawing five elements; (1) the ex'stance
of an expectancy’ (2) a reasonabia centainty that
the expactancy would have been raallzad, but for
the Interference; (3) Intantional interfarence with
that expectancy; (4) tartious conduct Invelved with

the Inlerforance; and (8) damages. Ses, a.g.,
Coughty v. Momis, B71 P.2d 380, 384 (N.M. Ct,
App. 1894); ses also Jamas A. Fassold, Torflous
Interfarance with Expaclancy of inheritanca: New
Tort, Naw Traps, ARIZ, ATT'Y, 26, 27 (Jan. 2000);
Dennis D. Reaves, Tortous Interferance with an
Expactad Gift or Inhentance, J, Mo, B, 563, 564
{1991).

Tortieus Interdference with an expegled
inherltanse can happen in o variety of ways, First,
# may result from an inlerfarence with tha
tastator's  acls of exacution, altaration ar
revocation of a will, Second, It may rasult from the
suppression, spoliation, destruation of Intentional
loss of & will. Third, the decedent may he
wrorgfully inducead to make an inter vivos transfer
that results In 8 daprivation of Inheritanca, Ses
generally, Marlyn Marrnal, Tortlous interferance
with Inheriflance; Primary Rempdy or Last
Recourse, 1991 CONN. PROBATE l..J. 285, 295-97
(1681), In this cass VM contends that PM's
wrongful eenduct resullad In transforming the
LMing Trust from a revecable trust o an
ivavotable trust.

A. Existence of an Expectanty

Thera Is no doubt In this case that VM had
an expactanoy to racaiva a substantial portien of
JHM's wealth afler hy death, JHM rapsatecdly told
har that shs would recaiva half of what he owned
after hls death. Howevear, JHM naver made a will
with any pravision for her,

Prasumably JHM ralied on VM's right to
glert ngainst the wil to obtain her share of hls
property. Under Texas law, VM is entitied to slect
against the will, and 1o recalve half of the
community proparty that pasased Into his astate.
Be, a.g,, Whaeselerv. United States, 118 F.3d 749,
755 (5" CIr, 1997) (applying Texas law); Wurh v,
Schar, 327 8.W.2d 72, 76 (Tex. Civ. App, 1959).
VIW's right to this minimum inharitance |8 based
solaly on her merage to JHM, which cantinced to
exlet yniil the date of his deatn,

Under Texas faw, the Ingoma from
separate property during a merriags Is community
properly. Seo TEX. FAM. COne AnN, §§ 3,001(2),
3,002 (Wast 2000), Amold v. Leonard, 273 8W.
789, 802 (1928); W, Michae! Wilst, Trusl Incoms,
Saparsts or Community Prepsrty?, 51 BAYLGRL.
RSy, 1149, 1153 (19489). '

Likewlsa, Wharo Income from aoparato
property is reinvestad Instoad of distributed,
undar Toxas law the Increasa In valua of the
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property durlng the marrlage (a community
proporty, Most of the incoma of KIi was
reinvested in tha business: less than ten percant
was dlstributed to the shareholders.

The msra pramise of a donor or testator to
provide a banefit on which the danar or testalor
has taken no action may he insuffigient lo prove
the existenca of & valid axpectancy. Reavas,
supra, at 564. Howavor, VM's axpectancy in this
casae doas net turi on a pravislon for har in JHM's
will. Her right to elact againal the will and to
racalva half of the community property providss an
Independent basis for her expaciancy.

B. Roasonable Cartalnty of Fxpectancy But
For Defondant's Conduct

VM must show with a reasonable degree
of certainty that she would hava recelved tha
expeslanay but for PM's interfaronce. Gommentd
to seclion 774B states In relevant part:

[FThere must ba preof amaunting
to a reasonehble degree of
cartainty thet the hequest or
devise would have baen In effect
at tha tme of the death of the
testator of thal the git would
have been made inter vivos if
there had bean no  such
Interfarence. . Gomplete
certainty is [often] impassible. 1t
is not required. If there ls
reasonable carlainty established
by proof of a high depree of
prababllity that the testalor would
have mada a particular legacy or
would not have changed it if he
had not been persuaded by tha
tortlous conduct of the defendant
and thare is no evidence to the
contrary, the proof may be
sufficlent that tha inheritanca
would otherwiss have besn
recatved. The fact that it was the
defendant's tortious act that
makas it not possibla to prove
with certainty may be taken into
congideration by the court,

RESTATEMENT, supra, amtb. d.

VM has adequately shown tha llkelihoed
that VM wouki have received hsif of tha
community property but for PM's setions In making

the Living Trus! irrevocable. Batause JHM's will
made ng provisien for her, VM 1s entitled to elact
sgalnst tha will, or to make the “widow's election”
undar Texas law, pursuant to which shets entitled
to receive half of the community proparty that
passas through JHM's estate. VM's enlitement to
thia Inheritance would have legitimataly
disappaarad only in consegquance of evants such
as and agraamentwith JHM to treat the Incoma g4
separale property, her divorea from JHM or a total
lnas in value of Koeh Patroleurn. No such evants
ocourred. Tharefors, this element Is satlsfied,

€, Intantional Conduct

The only obstacls to VM's recaiving this .
portion of JHM's estate is the purported
transaction wheroby the trust was made
iravocable sftar JHM'a marriaga to VM.

Tartious Intarfersnca with expectancy Is
an intentional tat, A plaintff must show an
Inlentional nvasion or destruction of plainkiffs
prospective Interast or expectancy of which the
dafandant had aclual knowledge. Reaves, supra,
at 584, The proof must show that the defendant
waa aware of his or her interfarence and, In fact,
Intanded to Intarfera with the expactancy. Marmal,
supra, at 301.

Upan leaming of his father's marrags la
VM, PM taok guick actlon to assure that this dld
not Interfera with his own expectation that he and
nis family would Inherit ail of his father's wealth,
He consultad with Edwin [dunter, to ses what could
he dane to preserva the exlsting family estate plan,
i.a,, to preserve his own entitemant to the antire
sstate and to cut VM out of any inherltance from
JHM. =
Hunter devised a plan to maka the
Living Trust lrevecable, which weuld
accomplish this purposa, PM avidly embracod
this passiblilty, and direstod Hunter to prepare
the documaents to accompiish this,

Whether in fact the documents that
purport to make thle change ara genuine and
affectiva to carry out this purpose will be decidad
by the Probaie Court in Texas. If they ara
affective, PMwilt hove eccamplished this purpose.
There ia no doubl thatthis conduct was intentonal.

D. Indapendantly Tortous Conduict
The most impartant element of lotlous

interfarence with the expectancy of &n tnheritanca
s that the defendant's conduct must ba tortious.
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The most typlcal examples of hia (o soaurs
whare a tesiator has baen induced to make or not
tn make a bequest by fraud, duress, defamation or
tortious abuse of fiduciary duty, or the lortfeasar
has forged, altersd or suppressed s will (or a
document rmaking & gift). RESTATEMENT § TT4B,
supra, cot. ¢; sea also Fassold, supra, at 27, In
contrast, persuading a tastator to eliminate an
expectancy through legitimate means 8 not
anough to salisfy {his slamenl. Ses Reavas,
supra, at 564,

PM's tortious conduct in this case
consisted In hls slteving the Fine Tuning
Docurment, by changing ene page of the documant
1o Insert a provision that puparted to maka tha
Living Trust irrevocable. This Independently
tortlous conduct supports VM's clalm for tortlous
Interference with her expectancy of aninheritance
fram her deceased hushand JHM,

E. Pamages

VM claims that her damagas equal half of
avarything Howard owned, VM's expart Wayne
Elgaren prosanted avidensa on her hahaif that hatf
aof tha Living Trust's interast in MPI, 28 of August
31, 1889 tolaled $820,489,480,

The court finds that thla 1s the wrong
mensure of damages. Under Texas law, YM's
*widaw's election™ permits her to recelve half of

only the community property upen JHM's death. -

See Tex, PRO&. Cone § 46(h) (West 2000). She s
not entlied to half of the separate property. /d,
The MPI stock in tha Living Trust remained
separate property belonging to JHM during his
marrisge o VM, or would have absent tha
wrangful transaction making tha trust Irrevacable.
However, the Increase in value of the stock during
the marriage, as well as the dividands, weare
cammunity praperty.” See Trawlck v. Trawick, 671
5.W.2d 108, 108-08 (Tex. App. 1984).

The direct tastimeny an valuation
presented by the experts was submitted for trial
In the forrn of writtan daclarations, which wera
then subject to cross-examination at trlal,

"The court alse holds that, whataver
Texas |aw may provide, the conclusions in this
santance are mposed as sanctions for PM'a
conduct In rafusing to provide discovery, as
dlscussed supra.

Eiggren presonted evidence that the MPI
stock Increased In value from $7414,470,6083 on
Juna 27, 1994 to §1,640,878,961 an August 31,
1989 (immadlatsly before the trial In this adversary
proceading), for an incraase of $393,500,268.
VM's half share of this sum is $449,754,134. Tha
court finds thia testimany credible, and that this Is
the appropriats emountto usain dét&rm\n{ng ViM's
damagas.

PM's expert Miks Hill, who did not testify
at trlal, opined that the communyjity property value
of the Kll stock was $170 million. Hill did not
appasr at krizl, which made it difficuit for the caurt
to evaluate his cradibliity. In consequence, the
court finds that his testimony on this subjact is not
cradible. In addition, the court disregards Hill's
tastirnony as sanctlons for PM'a dlacovary
violations, as dlscussed supra and as pravidad In
the court's arder of May 21, 1898,

VM has actually bean damaged only to the
axant that she doss not recelve har sharg of tha
community proparty In the probate actlon In Taxas.

The prabate actien Ia In trlal now, end the amount
that VM racelves in that procesding must be
daducied {0 detetmina tha damages that PM hag
Inflicted on her.

Inaddilon, the damages awardabla ta VM
must be reduced by an eppropriate share of the
astate taxes and probate expansas that would be
imposed on JHM's estate T the trust hed not been
mada lrevocahle before hig death. This
calculation remaina ta he determined.”

F. Punitive Damages

lUndar Taxas ¢aqe law, damegeas avelable
for the tortious Interfarence with an axpactancy of
an Inhedlance may include consequantial
damagaes, emotlon distresa or actual hamm to
roputation, and punitive darmages. King, 728
&.W.2d at 754; s00 also Fasspld, supra, at 29,
Reaves, gupra, at 665, VM has not shown any
gonsequentinl damages, amotional distrees or
harm fo reputation, However, she doas claim
antilemant to punitive damages agalnet PM,

It appears to the court that, under Texas
|aw, this Is an eppropriata case for the assedsment
of punitlve damages. Howover, the determination

®It la possible that tha probate actian In
Texas will make determinations relavant to this
lssue.
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of the amaunt of punitive damages must awalt the
calculation of tha compensatory damages, This
eafeulation, In tum, must await two mattara: (1) tha
Probata Court's datermination of tha amount,
any, that VM Is entitled 1o from JHM's estats, and
(2} tha caleulation of VM's proportionate shara of
the astale taxes and other estale expanses that
would ba applicable if all of the community
property had passed Whrough the probale estate,

V., Conclusian

The court concludes that VM has shawn,
by a prepanderance of the avldance admitied at
trial and tha findings Imposed as sanctions apainst
PM for discavery ahusaes, that PM has tortiously
deprivad her of har expectancy of an inharitanae,
VM's expectancy was basad on her “widow's
election, 1.e., har right to elest against JHM's will,
which made no provision for har.

The damages ara $449,754,134, minus
saveral deductions. The deductions includa any
amount that VM eclually recovers in tha pending
Probate Court action in Taxas, and her share of
constructiva estate taxes and othar axpanses of
administration,  In additon, VM Is entied to
punitiva damages, In an amount hat remaing to ba
detarnined after her actua) damapes are
calculated.

Datexd: Beptember 7, 2
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